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Southern District qf Iftw-Torkt u. 

BE IT REMEMBERED, That on the twentieth day of September, in the fortv-fovrtk 
year of the IndependeBce of the United Staltes of America, JOHN MILL, of Charles- 
ton, S. C. hath deposited in thiaiOfllee the title of a Boole, the right whereof he claimB as 
Proprietor, in the words «nd figuMHbllowing, to wit :-- 

**Jleport8 of Judicial Decisions in the Constitutional Court of South Caro^a, held at 
Charleston and Columbia in 1817, 1818. Collected and published by virtue of the Act 
of Assembly of the said State, and, under the saBction of the Judges of the said Court 
In two volumes. Vol. 1." 

In conformity to the Act of the Congreis of the United States, entitled *' An Act for the 
encouragement of Learning, by securing the copies oi Maps, Charts, and Books, to the au- 
thors and proprietors of such copies, during the time therein mentioned.^* And also to an 
Act, entitled " an Act, supplementary to an Act, entitled an Act for the encouragement of 
Iiearoing, by securing the copies of Maps, Charts, and Books, to the authors and proprie- 
tors of such copies, during the times therein mentioned, and extending the benefits thereof 
to the arts of designing, engraving, and etching historical and other prints." 
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State of South Carolina. 

Wk, the Judges of the Courts of Common Pleas and 
Sessions of the State of South Carolina, having selected 
for publication the following Decisions of the Constitution- 
al Court, pursuant to the act of the General Assembly of 
the said State, passed 19tb day of December, 1816, com- 
mitted them to John Mill, of Charleston, Bookseller, to 
be printed, with proper marginal notes, indexes, and refer- 
ences ; and, being satisfied with the method and general 
correctness of the copy prepared by him, we do hereby 
authorize the said John Mill to publish the said Decisions^ 
with all the privileges we can give, according to the pro- 
yisions of the act above named. 



In the Constitutional Court at 
CharlestWy May Term, 1819. 
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AB, NOTT, 
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PREFACE. 



Eyert citizen is bound, at his peril, to know the law of the land. 
On the fondament^l principle that it is knoum by all, the ad minis* 
tration of all courts of justice is bottomed. However difficult it 
may be for every citizen to attain this knowledgpe^ the difficulty 
forms no e^&cuse ; and if, for want of it, any one incur a penalty of a 
criminal nature, or suffer a loss of his civil rights, though the judge 
may compassionate the suJflTerings^ he must pronounce, without 
power to mitigate. 

The Law, which all are thus bound to know, and constantly to take 
notice of in all their transactions, consists of the Canstitutiaut the 
Acts of Assembly 9 and the Common Law of the Land. The Le- 
gislature have carefully {urovided that the two first shall be printed 
and promulgated ; hj which it is made practicable for every citizen 
to obtain, so far, that knowledge, the want of which is excusable in 
no one* Bujt it is well known that both the constitution and the 
acts of the legislature, as to their operation and effects, practically, 
often depend on judicial expoftition; the knowledge of which is no 
otherwise to^ be obtained than byiaborious researches amongst the 
multifarious decisions of the judges — ^the manuscript and undigested 
evidences of which exiiTt in only two places in the State, Charleston 
and Columbia ; with the exception of two volumes of Reports by the 
Honourable Judg^ Bay, which come no lower down than 1804 ; since 
which a very gpreat number of important decisions have been made 
by the judges. These are the records on last appeal, where not 
only the acts of the legislature and the constitution are expounded, 
font where the evidences of what is the common law, us applicable 
to this State, are to be found. Hundreds of decisions, which go to 
control and regulate every thing that concerns the rights of men ' 
and the principles of contracts, and to model the administration of 
civil .and criminal justice, lie here in a promiscuous mass ; scrutible 
even to the professional man only by the most patiept and laborious 
research, for which few can afford the time, and fewer still can 
dommand th^ opportunity — and to other citizens being in tact no 
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U PREPACe. 

better than A ^* sealed book." It may easily be conceived hoW 
much the administratioD of justice must suffer, when the ju^g^e on 
the circuits, and counseT who manage most important interests of 
the citizens, are obIi§^ed to depend on imperfeot knowledge and frail 
memory for so considerable a part of the law of the land«— to recol-« 
lect and apply the cases promptly, as the occasioiv arises in the hur- 
ry of trials, so as to inform with precision the consciences of the 
juries who are to decide on the spot the most precious rights of the 
citizens, it is not unreasonable to conclude that the imperfect 
knowledge, and as a consequence the omission to apply, or the er- 
roneous application of past decisions, have contributed more than 
any one cause to swell the appeal-dockets in Columbia and Charles- 
ton to such a magnitude as they had attained ; and which caused 
those intolerable delays of justice which for years past have been 
the grievance and the reproach of this State ; and which the legis-* 
lature have so often essayed in vain to remedy. 

The manifest incongruity between the universal obligation on sdl 
citizens to know the law, and the almost positive impracticability 
of their learning this part of it, has been perceived by all men, and 
has at times claimed the attention of the legislature, who have been 
sensible of the necessity of adopting some plan to lay open this ne- 
cessary knowledge to the public at large* Hitherto the plan hastily 
adopted by them has not been carried into effect — partly from the 1| 
difficulty of executing it, but more perhaps from its being iinder«* 
stood to be but little calculated to attain the useful ends proposed. 
To make a publication of judicial decisions useful even to the pro-* 
fession, and far more, to enable the public to draw any advantage 
Jrom itf those decisions should be carefully digested into a table of 
^ contents — so that every point decided should he faithfully exhibit'>^ 
ed in a short and clear sentence^ intelligible to every reader. Eve- 
ry one will be sensible of this, who only reflects, on the difficulty of 
learhing or referring to the particular enactments of the legislature, 
and more especially of connecting them in a combined view, with 
no other guide than the titles of the acts. As to these, the difficul-* 
ties haf e been much removed by the copious index of the Honoura^ 
ble Judge Grimk^, in his edition of the acts ; and the more recent 
and very judicious digest of the Honourable Judge Brevard. As to 
adjudications, any man may, and even professional men sometimes 
do, misapprehend and misapply the effect of a decision embodied in 
a voluminous argument delivered from the bench. It often requires 
iB^any pervsab of a tong decision^ to extract the precise point ad** 
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PREFACE. XI 

judged, so as to make it a safe guide in matters involving prifate 
rights*. 

In the follomng vokimes^ a^ attempt is made, with the concur- 
rence of the judges, to profiiulgate, in the requisite form, the la-' 
boars of the constitutional court, during two special sittings at Co« 
lun^ia ^d Charleston, in the years 1817 and 1818, which were held 
by virtue of an act of the legislature, made under the amendment o^ 
the c^istitution to protract the time of the sitting of that court* 
As this appellation, *> constitutional court," may not be understood 
abroad, (as all legal courts are considered as constitutional,) it may 
be proper in a few words to explain it. This is the only court that 
is established directly by the constitution itself. But by that in- 
strument it is left to the legislature to dispose of the judicial power 
amongst *< such superior and inferior courts of law and equity as 
they should from time to time direct and establish/' By the 3d 
section of Article X, it is declared, that *> at the conclusion of the 
circuits, the judges shall meet and sit at Columbia, for the purpose 
of hearing and determining all motions that may be made for new 
trials, and in arrest of judgment, and such points of law as may be 

J 

* It is not unworthy of remark, that in all the tribunals of justice in the United 
States, there is a prevailing sense of the great importance of having the judicial 
decisions in the courts of civil laWy common law^ and equity, digested and pub- 
lished for the ready information of the citizens, and the surer and safer guide of 
judges and juries. In some of the States, provisions are made by law, and ap- 
propriations from the treasury, to eucourage and support such publications ; es- 
pecially where it is manifest that no sale of the book can defray the expense, 
and furnish a reasona'ble compensation for the labour. In most, if not all the 
instances, the Eeports are edited under the sanction and by the appointment of 
the judges, or by some member of the bench, which gives requisite authenticity, 
and with it 'competent authority to the book of Reports. The following is a list 
of American Repovis now extant. Supreme Federal OmW^-Cranch, 9 volumes ; 
Wheaton, 3 vols. Mctssaehutetts—^Term Reports, 12velis. ; G all ison's Admiral* 
ty Reports, 2 vols. Connecticut — Day's Cases, 4 vols. ; Kirby's Reports. Fer-^ 
moni — Chipman's Reports, 1 vol. ; Tyler's Reports, 2 vols. J^eW'York — Caine'« 
Cases, (State Reporter,) 2 vols, and Term Reports, 3 vols. ; Johnson's Cases, 3 
vols ; Johnson's Reports, 15 vols. ; Johnson's Chancery Reports, 2 vols, ; Cole« 
man's Cases of Practice, 1 vol. JVcMJ-^tfr*«y— Pennington's Reports, (one of the 
judges,) 2 vols. Pennsylvania — Dallas's Reports, 4 vols. ; Binney's, 6 vols. ; 
Peters's Admiralty Reports, 2 vols, f^irgim'a— Judge Washington's Reports, 2 
vols. ; Henning and Mumford's, 4 vols. ; Muroford, 2 vols. J^orth Carolinor^ 
' Taylor's Reports, 1 vol. ; Haywood'*, 2. Jtfarytemf— Harris and McHenty's 
Reports, 2 vol8« South Carolinor^Biiy'^s Reports, 2 vols.; Equity Reports, by 
Judge Desaussure, 4 vols.; Bee's Adm. Reports^ 1 vol. A Iso^' Call's ReportSy 
in 3 vols. ; and some Reports in the Western States^ 
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submitted to them : VtotA Coinmbia they shall proceed to Charfelf^ 
ton, and there hear and determine all such motions for new trials ' 
and in arrest of judgment, and such points of law as may be sub^ 
mitted to them." Thus by the consAution there was established 
a court of supreme appellate jurisdiction, which has thence obtain* 
ed the name of the constitutiimul court. The decisions of this court 
practically form a part of the law of the land ; and men in their 
dealing;s and conduct are as liable to be fatally ensnared by ignor- 
ance of it, as of the constitution or acts of assembly. 

To render the present rolumes more useful, particularly to the pro^ 
fession, there is prefixed a correct copy of the Roles of Practice in the 
Courts of General Sessions and Common Pleas. There are in this 
State six circuits, comprehending twenty-nine districts, each having 
a court of original and final jurisdiction, civil and criminal, without 
limit ; subject only^to the control or revision of the constitutional 
court. Oqe of the associate justices of the State holds a court in 
each district twice a year. Every judicial decision of a circuit 
judge, and every verdict, is liable to be brought up to the constitu- 
tional ^urt to be reviewed ; which may be done by means of a bill 
of exceptions, or a motion for a new trial on the report of the judge ; 
and evefy record of civil or criminal proceeding may be brought 
. up and examined under a motion in aiprest of judgment. 

From the increased number of district courts since the constitu- 
tion was framed, the multiplicity of business thus furnished to the 
constitutional court had grown to be out of all proportion to the as- 
signed periods of its sittings ; *and great delays of justice have been 
the unavoidable result. To enable the legislature to meet these dif- 
ficulties with requisite provisions, it was necessary to amend the 
constitution. An amendment was accordingly originated, and, on 
the IMh December, 1816, was matured and ratified in the proper 
form ; which enabled the legislature to reg^ate the times and places^ 
'^f the sittings of this court ; under which they have so legislated 
^s to afford time sufficient for the judges to dispose of the accumu- 
lated dockets of causes. Since this, the judges, after long and la* 
borious sittings, have so disposed of the immense arrearage of law 
cases, as to bring this: department of legal procedure within prac- 
ticable arrangement. No longer, it is believed, will complaints be 
inade of the delays of justice; The legislature appears to be reso- 
lute to provide as far as possible for all defects; and the bench of 
judges, zealous in the discharge of duty, spare no labour for the 
^!tlespatch of business. 
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COURTS OF SESSIONS AND COMMON PLEAS 



Of 



SOUTH CAROLINA, 



MADE MAT 7> 1814, 



RULES TO PLEAD. 

I. Evert rule 'to plead shall be posted on one of the firont 
doors of the Court-house* 

ORDERS FOR JUDGMENT. 

IL On affidavit made of the posting of the rule to plead, 
in manner aforesaid, if no plea oe filra within the rule, the 
Clerk shall enter an order for judgment on the record, and in 
the book of rules ; and the plaintiff shall be at liberty to enter 
up judgment by default : Provided, that if the defendant, or 
his attorney, shall apply to the Court, on or before the second 
day of the term next after such order is given to vacate the 
said judgment, the same shall be vacated on payment of the 
plaintiff^s costs ini obtaining such order ; the de^ndant at the 
same time pleading an issuable plea, and going to trial m- 
starUtr (if tne plaintiff, or his attorney, think proper so to do) 
and submitting to such other terms^ as the Court, upon the 
merits of the application, shall sbe fit to impose. 

PLEADINGS. 

III. Replications, and all subsequent pleadings, shall be 
filed within ten days after posting of the rule to file such plea ; 
in de&uk whereof the plaintifi^s attorney shall be at liberty 
to take his order for judgment, or the defendant's attorney 
his jud^ent on wmproe^ which maybe set aside on motion, 
at the time, and on the terms and conditions expressed in the 
second rule for setting aside orders for judgment. 

IV. A copy of every deed, bond, open account^ or oth^r 
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xiv RULES OF THE COURTS. 

writing declared on, shall be filed at the Clerk's office, at the 
time of filing the declaration ; and the defendant, or his attor- 
ney, shall have oyer of the original, if he thinks proper to de- 
mand it, before he shall be required to file his plea ; but this 
demand must be made before the rule to plead expires. 

y. If any frivolous or deceitful plea shall be filed, the ad- 
verse party shall not be obUged to demur to the same ; but 
such plea shall, on motion,^)e rejected by the Court, and such 
judgment, or order, shall be awarded thereupon as shall be 
agreeable to justice. • • 

VL No plea o(plene administravit, shall* be admitted in any 
action, against executors or administrators, unless the defend- 
ant pleading such plea, do file with the same, in the Clerk's 
office, a full and particular account of his administration, upon 
oath, with an office copy of the inventory and appraisement 
of the estate ; to the end that it may appear to the Court, that 
the personal assets of the testator, or intestate, are really ad- 
ministered to the extent pleaded by the defendant. 

VII. Every rule requiring the adverse party to proceed in 
his pleadings, shall be posted, in the manner prescribed by 
the first rule. 

ATTORNIES, &c. NOT TO BE BAIL. 

VIII. No attorney shall be sufiered to be bail for any per- 
son whomsoever, on pain of being struck off the roll ; and 
the Sheriff is hereby directed not to take any such bail, or 
the bail of any officer of the Court, on pain of being severely 
amerced. 

JUDGMENTS. 

IX. The Clerks of the respective Courts shall keep a book, 
or docket, in which, at the end of every Court, they shall, 
without fee or reward, enter the names of the parlies to every 
judgment entered, with the number of the bill, or entry, of 
such judgment ; and shall reserve a blank column, or columns, 
in which shall be entered the execution which shall issue on 
every such judgment, together with the nature of such execu- 
tion, and the time when issued ; and' also when such judgment, 
is satisfied. 

X. If any judgment shall not be entered in the same term, 
or Court, in which the same shall be obtained, the parties 
shall be at liberty to enter any such judgment on or before the 
last day of the Court, or teroj, next ensuing, without paying 
any other fee for the same, than, if such judgments had been 
entered in the same Court or term, in which the same was 
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obtained ; and no judgment fiball be entered up after such 
second term, without giving a term's notice to the adverse 
party/or his attorney, of his intention to enter up the same. 
XK No judgments obtained at any Circuit Court, shall be 
entered up previously to the day of the Court's rising. 

EXECUTIONS. 

XIL All writs of execution shall be returned, regularlj, in- 
to the office of the Clerk of the Court, from whence they issue, 
to be there filed and kept, and no Clerk shall affix the seal of 
the Court to any renewed execution,- unless the one previous- 
ly issued be first delivered to him, to be kept and filed as 
aforesaid ; or unless authorised by a Judge's order, granted 
on pitoof of the loss <tf the previous execution* 

DRESS. 

XIH. The habit of the gentlemen of the bar shall be black 
gownssand coats ; and no gentleman of the bar shall be heard 
if otherways habite4 ; nor shall any member of the bar be 
allowed to take his seat there, unless he be first robed ; nor 
to continue seated, unless he also continue in his robe : and 
it shall be the duty of the Sherifis to attend to the execution 
of this rule. 

XIV. The Clerk, and Sherifis, shall also' wear black coats ; 
and the Sheriffs, a Military hat and sword. 

RENUNCIATIONS. 

XV: Whenever a renunciation of inheritance, or dover, 
shall be taken under a commission, one at the least of the 
Commissioners shall make oath before some magistrate, that 
•such Conimission was duly executed ; and all such renuacia- 
tions and commission, shall be duly recorded. 

INSOLVENT DEBTORS. 

XVI. Whenever any person shall apply for the benefit of 
the insolvent debtors' acta, or of the prison bounds' act, if he 
should fail to make his motion on the day upon which his cre- 
ditors are required by his advertisement to shpw^ cause, he 
shall, in addition to the notice published in the Gazette, cause 
three days notice to bel given to the persons at whose suit he 
may be in custody, or their attornies, of the day wherein he 
intends to move that his petition be taken into consideration. 

DOCKET. 

. 

XVn. All issues shall be^ entered on the docket before the 
court meets^ on the first day of the term. 
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XVIII. All issues entered on the docket shall be callell 
over, and tried in their order as docketed. 

XIX. That all cases for new trials shall be placed at the 
head of the docket. 

XX. That all causes continued by consent be placed at 
the foot of the docket. 

XXI. If any issue writ of inquiry, or summary process 
docjketed, ^hafl be called at four courts, and not tried, the 
plaintiff shall b^ called, and if Re does not immediately go to 
trial, he shall be non-suited ; unless it shall appear that it 
h^d been continued at di^endant^s motion, or other satisfacto- 
ry cause shall be shown to the court, on oath, to prove it was 
not postponed from the plaintiff's neglect ; or unless the de* 
fendant should, at such fourth calling, obtain a further con- 
tinuance. 

Nothing in this rule shall be construed to prejudice de- 
fendant's tight of calling for a non-suit at any previous 
Court. • 

XXII. No Clerk shall enter a cause upon the docket un- 
til the pleadings are fully made up. 

XXIII. No cause shall be entered upon the docket except 
by the Clerk, or his Deputy. 

XXIV. Causes marked on the docket /* plea withdrawn'' 
or " writ of inquiry," shall not be placed on the docket of 
the n^xt term, without special permission of the Court. 

XXV. Upon calling the docket, no motion for a continu- 
ance shall be granted on the ground of absence of a witness, 
without an oath, to the following effect, to wit : That the tes- 
timony of the witness will be material to support the action, 
(or defence,) of the party moving, that bis motion is not in- 
tended for the purpose of delay ; but solely, because be can- 
not with safety to h\$ cause, go to trial without such testimo- 
ny; that he has made use of due diligence to procure the 
witness, or. of such other circumstances, as will satisfy the 
Court, that the motion is not intended merely fdr d^lay. And 
in all cases, where a writ of subpoena has been issued, the 
original shajl be produced, and proof of the service, or of the 
reason why not served, endorsed thereon ; but if lost, the 
same proof shall be offered, with the additional proof of the 
loss of the original subpoena. 

XXVL When the issue is made up, the parties shall be 
bound to come to trial, at the ensuing term, without a notide 
of trial. 

XXVII. The Clerk shall regularly preserve every docket, 
as a record of the Court ; and on each docket that he shall 
make out, he shall not only number the causes thereon;, but 
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«hall mention the number of terms, that they have been at 
issue. 

XXVIII. The Clerk . Shall always prepare a docket of the 
traverses, at each Court- of Sessions, whrch shall be called in 
due order, and the cases' shall be disposed of as they are 
called. 

XXIX. After the Court is opened, and until it adjourns 
each day, the Judge's dockets shall not b^ subjeot to the in- 
a^pection of the Bar, or their "clients. 

XXX. The Court will proceed to call over the docket of 
writs of inquiry, or process, each day previous to caHing the 
docket of Issues, until thf*y shall have consumed one hour, 
or at any other time, vrheo not occupied by other business. 

XXXI. If the busi!^ess of the Sessions should not occupy 
the Court, tiU the usual hour of adjournment, the business of 
the Common PJeas shall always be immediately commenced* 

WRITS OF INQUIRY. 

XXXII. All causes on which writs of inquiry are to be exe- 
cuted, shall be entered on a docket to be kept in the Clerk's 
office, for that purpose^ on or before the meeting of the Court, 
on the first day of the term ; and no writ of inquiry shall be 
executed in any c^se, not docketed. 

XXIII. If any rule to plead should expire during the term, 
and the defendant fail to ple^d^ the plaintiff may take his or- 
der for judgment, docket his cause among the writs of inquiry, 
and execute kis writ of inquiry during the same term, accoru-i 
j,ng to the !)ct in such case made and provided. 

XXXIV. Writs of inquiry sl^ll be entided to precedence, 
Recording to their order on the pocket. 

SUMMARY PROCESS. 

XXXV. AH causes within tl-e summary jurisdiction of this 
Court, shall be entered on a docket, to be opened in the clerk's 
office for that purpose, on or before the meeting of the Court, 
on the fii^st day of the term ; and no cause shall be heard, if 
not so docketed. If the plaintiffs do not enter such causes 
on the docket for trial, the defendants may, at any time, 
during the term, enter them for dismission. 

XXXVI. If the plaintiff in an action, by summary process, 
^hall desire to have the benefit of defenoant's oath, he shall 
state, in writing, the points to which he shall requijre his oath, 
and serve him with a copy thereof, with notice of such his in- 
tention, at least one day before the hearing of the cause ; and 
defendant may either give his answer in writing, to be sworn 
to before the clerk or Ore tenus in open court ; and if a de- 
fendant shall desire tb$ benefit of the plaintiff'* oaUi» be 

vou I* C 
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shall proceed to require it in the SamiB manner ; and in case 
either plaintiff or defendant shall be absent, from and without 
the limits of the state, and it shall appear to the court, by ap- 
plication, made on oath, that the testimony of such absentee 
is necessary to the justice of the case, the person who is de- 
sirous to obtain the same, may issue a commission for that 
|)urpose, and a term shall be allowed to the party applying. 

XXXVII. In all actions within the summary jurisdiction 
of this court, a copy of the deed, note, open account, or other 
writing, on which the action may be founded, shall be endors- 
ed on, Or annexed to both the copy process, and original. 

JURIES. 

XXXVIII. To all writs of venire, issued for summoning 
Jurors, the Sheriff, or his Deputy, shall make a return, on 
oath, written at lertgth, before the clerk of the Court from 
which the venire issues, of the service of the summonses, or 
notices, served on the persons whom he is commanded to 
summon; and such return shall be made by the Sheriff, or 
^uch of his Deputies, as shall respectively serve the same, 
immediately on their return from serving them; the 
Sheriff, in his return, shall make one class of those who were 
summoned personally ; a secorfd class of those for whoni 
sumiiaonses were left at their houses ; and a third of those 
who could not be found. 

XXXIX. If any Juror, once impanelled, and sworn, shall 
refuse or neglect to attend punctually, on the Call of the pa* 
nel, every morning, the clerk shall note siich default ; and the 
def^uher shall be forthwith served with a rule, to show cause 
why he should not be fined for his default. If upon s^vice 
of such rule, he shall fail to come immediately into court, to 
make his excuse, or such excuse should appear to the court . 
insuflScifent, such juror shall be fined according to law^ 

AWARDS. 

XL. Upon the return of an award, or Umpirage, a one 
day rule shall be served upon the party, or his attorneyy 
against whom the award, or umpirage, shall be made, to show 
cause why the awafd, or umpirage, should not be confirmed ; 
ai\d if the award, or umpirage, should be confirmed by the 
Court, then judgment shall be thereon entered, and judgment 
issued against the body, or goods, of the party, in the same 
manner as if a judgment had been obtained on verdict. 

DECLARATIONS not to be takbn from the OFFICE^v 

XLL No clerk shall permit a declaration to be taken 
fi*om his office, after it is filed, until issue be joined, or an or- 
der for judgment obtained, iu the former case, the plaintiff 
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titily shall be entitled to possession of the pleadings ; in the 
latter, the party in whose favour the order for judgment is en? 
tered ; either party shall be at liberty, at any time, to inspect 
the pleadings, and to take a copy thereof. 

XLII. If the plaintiff should not file his declaration before 
the first day of the second term, after the return of the writ, 
he shall not be permitted to file it afterwards, without obtain- 
ing leave to do so; and he shall give four days notice to the 
adverse party, of the time and place, when and where he in- 
tends to move for such leave, unless the motion is made ii) 
open Court, in which case, one day's notice will be deemed 
sufficient. 

FORECLOSING MORTGAGES. 

XLIII. In suits, on bonds, or other papers secured by 
mortgage of real estate, the plaintiff shall obtain judgment as 
in other cases ; and if he wishes to have a special order for 
|he sale of the property naortgaged, he shall, at any time 
pending the suit, or after judgment, file a suggestion, stating 
ihe time when, the parties by, and to whom^ and the condi- 
tions upon which the same was made, and the description, 
|)uttings and boundings of the land, and such other particu- 
lars, ^ may be necessary, to bring all^the circumstances be- 
fore tfee Court; and when this is done,^he shall serve on the 
defendant, or his attorney, a ten day rule, to show cause why 
sQch mortgaged estate should not be ordered to be sold ; and 
upon the return of that rule, he may moye the Court for such 
order. 

XLIV. Orders for the isa]e of mortgaged property to effect 
a foreclosure in this Court, shall be to the following effect : 
That if the defendant sliall not within 
after this date, pay to the plaintiff the full simount of princi- 
pal, interest and costs, due by him, on that day, the Sheriff 
shall proceed to sell the premises on a credit of 
months ; the titles to be ^signed, but not delivered, until the 
money be paid according to the terms of sale ; and if the 
amount of the purchase money be not paid, when due, the 
Shjeriff shall re-sell, by virtue of the same levy, on account of 
the former purchaser,. for cash. 

SHERIFFS' SALES. 

XLV. All Sheriffs', sales Qf lands, houses, ai\d negroes, 
shall be held, and take place at the Court-houses of the seve- 
ral districts, respectively ; and household furniture, plantation 
utensils, carts, wagons, stock of horses, cattle, and such other 
personal effects, shall be sold at the discretion of the Sheri^, 
either at the respective plantations^ or places wl^ei^e sei;$ed \ 
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or at the nearest convenient public place thereto i which 
place shall always be mentioned in the Sheriffs' advertise^ 
ment. 

MOTIONS AT THE CIRCUIT TRIAL COURT. 

XLVI. Every attorney who shall think proper to bring 
forward any motion, against the decision of a Circuit Court, 
or question on a f)oint of law, shall give notice thereof in 
writing, with the grounds on which he intends to rest his mo- 
tion, to the opposite attorney and the presiding Judge, be- 
fore the rising of such Court. 

XLVIl. Whenever any motion is to be brought before the 
Judges, at Columbia or in Charleston, a brief, setting forth 
so much of the circumstances of the case as may be necessary 
to bring fully before the Court every point to be decided by 
them, shall be served by the party making the motion^ uporf 
each of the Judges, at the opening of the Court, on the first 
day at Columbia, or three days before the meeting of th6 
Court in Charleston, if the case is to be argued there ; the 
brief shall also contain the grounds on which the pany means 
to rest his motion : and if he means to offer any affidavits to 
the Court, the adverse party shall be served with copies of 
them, so as to allow a reasonable time for answering*them, 
or such affidavits shall net be heard. If any party giving no- 
tice of his intention to make such a motion, shall fail to com- 
ply with this rule, or fail to docket his case before the meet- 
ing of the Judges, on the first day, his motion, or rule, shall 
be discharged, upon application by the adverse party. — Ho 
ground of objection in any such case shall be taken by the 
counsel which is not expressed, or necessarily implied in the 
brief and notice, or which was not made in the Court below. 

XLVIII. On the first day of the sitting of the Court, either 
at Charleston or Columbia, the ' causes in which such notices 
have been given, shall be entered on the paper of causes ; 
and no cause shall be heard unless so entered. 

XLIX. In every case, where notice of any such intended 
motion shall be given, the attorney who has given it, shall pro- 
secute it to a decision, agreeably to his notice ; or the adverse 
4ittorney shall be at liberty to proceed in like manner as if no 
notice had been given* And in case any cause shall be ad- 
journed from one Court to the other, the same shall be prose- 
cuted in the Court to which it h adjourned, in like manner, 
at the next succeedipg Court ; otherwise the adverse attorney 
shall be at liberty to proceed in like marner, as if no notice 
had been given : Provided, nevertheless, that in all cases in 
^ which good and sufficient cause shall be shown, the Court 
tnay grant fi^ther time for hearing such motipn. 
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L. In all cases in which a party shall receive notice of a 
motion for a new trial, or in arrest of judgment, he shall have 
leave, notwithstanding, to enter up his judgment, and lodge 
his execution to bind proi)erty ; but if the motion h^ sustain- 
ed, the judgment and execution shall be wholly set aside. 

LI. When the Court is open, and sitting, no rule or order 
shall be granted, or made, which can be obtained in course 
at the Clerk's office, unless specially ordered by the Court ; 
Dor shall any paper bellied in Court, during the hours of the 
Court's being open ; and every rule or order made, and every 
filing of any paper, contrary to this ruki sl^all be void. 

LI I. No defendant, in the Coijrt of Sessions, sh^dl be at 
liberty to submit any affidavit to the Court, which goes to 
deny matters of fact, after a verdict against him ; but shall 
confine himself to matters in extenuation, or mitigation only ; 
and these affidavits shall be filed, so as to allow the Attorney 
General or Solicitor, a reasonable time * to answer them, or 
they shall not be heard. 

Lin. On all rules to show cause, the partv called on shall 
begin and end his cause ; and on aH special matters, either 
springing out of a cause at issue, or otherwise, the actor, or 

E arty submitting a point to the Court, shall in like manner 
egin and close ; and so shall a defendant, who admits the 
plaintiff's case, and takes upon himself the burthen of the 
proof, have the like privilege. 

LIV. No attorney of this Court, shall ever attempt to argue 
or explain a case, after having been fully heard, and the 
opinion of the court has been fully pronounced, on pain of be* 
ing considered in contempt. , 

LV. Every motion made, for any rule or order, shall be 
submitted to the court in writings by the counsel who makes it ; 
and if granted by the court, shall be delivere4 to the clerk. 

LVl. The clerk of each court shall keep a book, in which 
shall be entered the names of all persons who have beensuta- 
rnoned as Jurors, or bound in recognizances, and have made 
default ; and shall note^ opposite to the name of the defaulter, 
whether he be fined or excused ; and if fi >ed, the amount of 
the fine ; or by whom and when excused ; and the clerk shall 
enter into this book the amount of fines laid, or incurred by 
law, by any other persons than those referred to in this rule, 
with the names of such persons as are fined, or who incur 
them, in a column, showing when the fine was paid, or why 
it was not* 

SURVEYS. 

LVII. Surveys of lands in any quantity, of two hundred 
«cres, or less, shall be laid down by a scale of len chains to 
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the inch ; all over that quantity by a scale o( twenty chains 
to an inch. 

LVIII. No survey, made under a rule of Court, shall be 
received in evidence, unless it appears that, at least, fifteen 
days notice of the 'time and "place of commencing such sur* 
vey, was given to the opposite party, by the one who offers 
it in evidence. 

LIX. Every surveyor shall represent in his plat, as nearly 
as he can, the different enclosures of the parties, and the ex-* 
tent, or boundaries, within which each party may have exer- 
cised acts of ownership. 

LX. After a cause has gone to a Jury, and any evidence 
been heard ii) it, neither party shall be allowed to make any 
objection to a rule of survey, made in the case, or the manner 
in which it may have been obtained, or the survey executed. 

.COMMISSIONS. 

LXL Upon every Commission, returned by the post, one 
of the commissioners who examined the witness, shall en-* 
dorse and sign a certificate, that * the same was lodged, by 
himself, in the post-office ; or publication shall not be or- 
dered. 

LXIL Commissions for examining witnesses, when exe- 
cuted, may be returned by post, provided they be sealed up, 
directed to the clerk of the Court from which they isfeue ; de- 
posited in the post-office by one of the commissioners. 

CONSTITUTIONAL COURT. 

LXriL No motion brought up by defendant from the 
Court of Sessions, in any district, for a new trial, ot in arrest 
of judgment, shall he heard by the Constitutional Court, un- 
less the defendant be present ; and if he be not present, the 
motion shall be dismissed without argument, unless; his ab- 
sence be occasioned by imprisonment or sickness. 

LXIV. It having been decided by the Constitutional 
Court, at Columbia, that all motions to be brought before that 
Court, from any district on the eastern circuit, shall be heard 
^n Charleston ; no such motion shall hereafter be heard any 
where else ; all motions to be brought from any other district^ 
shall be heard at Columbia only. 

LXV. Every brief, served upon the Judges, shall be writ- 
ten upon a sheet of paper, of the size of Propatria paper ; and 
shall be endorsed with the names of the plaintiff and de" 
fendant, and of their attorneys, with the district, term, and 
year, when, land the naine of ibe Judge before whom, die 
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catis'e was tried, with the nature of the motion, as for ex<^ 

ample : 

Lancaster, April, 1802. 

A. B. Plaintiff^ E. F. Plaintiff's Attorn. 1 Motion 

vs» > > for a 

C« D« Defend. 3 C. H. Defend.'s Attorn.) new trial. 

Tried before Judge — ^ 



JURIES AND JURORS, AND VENIRES. 

LXVI. The sheriff, or his deputy, shall serve a written 
summons on each juror, expressing the day, hour, and Court, 
at which he is to appear, and the penalty for default ; and 
also, whether he is to serve as a grand juror, or petit and 
common pleas juror ; and if he neglect to comply with this 
rule, or any part .of the 16th section of the old jury law, pass- 
ed 20th August, 1731, he shall be amerced according to the 
17th and 25th sections of the said jury law. 

LXVII. Within ten days after the adjournment of such 
Court, the Clerk thereof st\all issue to the sheriff, a writ, in 
pature' of a scire facias, upon a recognizance, commanding 
him to l^ummon each and everv juror, noted for default at that 
Court, to show cause by affidavit, at ten o^clock on the first 
day of the next term, why they should not be fined accord- 
ing to law, for failing to attend and serve as grand or com- 
mon plea and petit jurors, as the case may be. And the 
sheriff of each district, upon receipt of such writ, shall pro* 
ceed to serve on such juror mentioned in the $aid writ, a no- 
tice, in writing, to appear accordingly^ which notice shall 
be either served personally, or left at his usual place of resi- 
dence. And on the day prescribed by law, for the return of 
writs, the sheriff shall regularly make return of the said writ, 
and at the meeting of the Court, the clerk shall deliver all 
these writs to the Attorney General, or Solicitpr, who shall^ 
on the second day of the term, move the Court for executions 
on the same. 

LXVIII. After drawing every jury, the clerk shall hold 
up the names of the jurors drawn, in paper, and endorse 
hereon when they were drawn, and for what term« 

CONSTABLES. 

LXIX. In each district, at least eighteen constables shall 
be appointed, and, at least, that number shall be always kept 
up. Nine of them, in rotation, shall be summoned, in writing, 
by the sheriff, (p attend each Court. Those who do not ap- 
pear, according to their summons, shall be proceeded against 
by the Clerk, Sheriff, and Attorney General, or Solicitor, in 
the manner pr6scr)i"cd against jurors who ttidke default, un* 



»ir nULES OF THE COURTS. 

less the Coart think fit to proceed more summarily against 
tbem» 

LXX. Every clerk shall keep a separate and accurate 
list of all the constables appointed, placing their names in 
one column, the dates of their Qualifications in another, and 
the dates of their deaths, or discnarge, in a third. 

LXXL Every sheriff shall always keep, at least, nine 
staves, in good order, for the constables, on pain of being 
amerced. 

SHERIFF'S SALES IN GEORGETOWN. 

LXXII. AH sheriff's sales, ip Georgetown, shall be made 
at the- market* 

EXEMPLIFICATIONS. 

LXXIIL It shall not be necessary, hereafter, that the 
clerk shall swear to any exemplification certified from his 
office. 

RULES. 

LXXIV. Every clerk and sheriff, who cannot produce 
all the rules of Court, when required, shall be fined ten dol- 
lars for such default. 

FILING PAPERS. 

LXXV. No declaration shall be filed, unless written cross-* 
wise upon a whole sheet of paper, of the size of Propatria 
paper, and folded and endorsed according to established cus- 
tom ; nor shall any plea, demurrer, or other pleading, be 
filed, unless written upon the declaration, or upon, at least, a 
half sheet of paper of the same size. 

MOTIONS AT CHAMBERS. 

LXXVL At Chambers, no motion for a rule to show cause, 
why any judgment, or execution, should not be set aside for 
irregularity, or other cause ; or why the proceedings upon 
any judgment, or execution, should not be staid, shall ever be 
heard, unless the plarty intending to move for it, shall have 
previously given to the adverse party reasonable notice 
thereof, in writing, and shall also have served upon him co- 
pies of every affidavit, and office certificate, intended to be 
submitted to the Judge, so as to allow him sufficient time to 
answer the same by counter affidavits, and certificates, if ne- 
cessary ; and the party about to make the motion, shall prove, 
bv a sufficient affidavit, before he is heard, that he has com- 
plied with every particular required by this rule. 

LXXVIL No motion of the nature of those mentioned io 
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the last rule, shall ever be heard at Chambers, unless it shall 
appear, by a sufficient affidavit, that the ground of such mo* 
tion was unknown, or that it was never in the party's power 
to have made such ^lotion in open Court, during any previ- 
ous Court. 

ADMISSIONS. 

LXXVIII. In the absence of any party, or his attorney, no 
admission shall be received, in any case whatever, by the 
Court, unless such admission be produced, in writing, and filed) 
or proved, according to the rules of evidence. 

LXXIX. A cppy ^of the indictment, in cases of felony, 
shall be obtained by order of the Judge, before whom the 
cause was brought, before an action of malicious prosecution 
shall be commenced. 

LXXX. No person indicted, shall be tried, unless person* 
ally present. 

LXXXI. In all cases wherein no particular rules are here* 
in before set down, the practice of the Court of Common 
Pleas, at Westminster, shall be pursued, so far as the same 
be not repugnant, or contrary to the above rules, or the laws 
of this state. 

LXXXI 1. All rules and orders heretofore made, for regu- 
lating the practice of this Coiurt, shall be, and they are here- 
by wholly repealed. 

J. F. GRIMKE. 
E. H. BAY. 

JOSEPH BREVARp. , 
, WILLIAM SMITH. 
ABRAHAM NOTT.' 
C. J. COLCOCK. 

Charleston, May 7, 1814. 
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ADDITIONAL RULES. 

LXXXIIT. In all actions of trespass to try title, where the 
defendant shall set up a title to the land in question, or any 
part thereof, either by possession or otherwise, he shall be 
required to plf adthe «ame, and in his plea shall set out the 
land so claimed by him, by metes and bounds, with the same 
prerision a« the plaintiff is required to do. 

LXXXIV. Whereas doubts have arisen, whether the 
Jud^e who presided at the trial before, should be served with 
a brief or not: It is hereby ruled, in future, the attorney ap- 
pealing, shall deliver his brief to the Judge who presided at 
ihe Court below, on the 6rst day of the meeting and sitting of 
the Constitutional Court, next ensuing each trial below, and 
shall deliver the briefs for the other Judges at the time that 
tbejcaude is called. 

CONCERNING BRIEFS. 

LXXXV. In every case brought before the Constitational 
•Court, where the motion is to arrest the judgment, or reverse 
a decision made or demurrer, it shall be the duty of the coun- 
sel submitting the motion, to bring vp a copy of the proceed^ 
ing, to set forth in the briefs served on the Judges, so «uch 
ofthe record, or pleadings, as may be necessary, to a clear 
understanding, of the point or question of law intended to be 
discussed ; and also to point out particularly, the defect or 
defects, meant to be insisted on by way of appeal. 

^ CONCERNING COUNSEL. 

LXXXVI* Not more than two counsel shall be heard on 
} each side, in any case argued in the Constitutional Court, 
except in Criminal Cases affecting the life of a party. 

LXXXVII. That where an Issue out of tbe Court of Eaui- 
tv is directed to be tried in the Court of Common Pleas, lliat 
^the clerk of this Court shall give it place on the docket^ from 
the time that application shall be made, so to docket it, and 
not to prefer it to other causes, which shall have been previ- 
ously inserted on said docket. 

LaXXVUI. That where a Tenant is sued for land, of 
which he is in possession, that the real Owner, or bis Agent, 
or Attorney, may enter himself oh the proceedings, as the 
Defendant in the suit, and shall be entitled to make suob 
defence^'^as if t^ie had been the original Defendant in the 
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comTitufiojyjL couftr, 

^jfiURSDAT, Mat 15, 1817. 

/ RULE LXXXIX. In all actions, already commenced, .or 
hereafter to be commenced' by Vendue Masters, under tbe 
act of the 17th SJarch, 178^, against purchasers at their sales, 
or against Vendue Masters, under the act of the 16th of De- 
cember, 1815, who have failed to pay o»ver the proceeds of 
sales, the Plaiptiff shall be at liberty to file his Declaration 
immediately on the return of the writ, or as soon thereafter, 
as he shall thi^k proper ; and the clerk shall sign a Rule for 
the Defendant to plead within ten days, upon application to 
. bhn for that purpose— a copy of which shall be served on the 
Defendant if he reside within the city of Charleston — if he 
reside without the said city, posting the safne up at the door 
of the Court-House, shall be deemed sufficient service. And 
if the Defendant shall not plead within the time aforesaid, 
the Plaintiff shall be entitled io his judgment by Default ; 
and in all such cases the presiding Judge shall assign a day... 
of trial, at as early a period as may be convenient, without re« 
gard to the order in which they stand on the docket. 

XC. That in every case, in which a new trial has been 
granted during the present Court, or in which a new trial 
shall be granted, at any future Court, the costs.sBall abide 
the event of the suit, except where there is, or^sball be &^ 
special direction given respecting the costs. [January 18, 
1818. 

XCI. Not more thaa two counsel shall hereafter be heard, 
on the same side, of any cause in the Court of Common Pleas 
or Sessions ; nor shall any assistant counsel be heard on Ae 

Eart of any prosecution in the Court of Sessions : Provided^ 
oweveie*; that in Capital Criminal Cases, the Court may, in 
its discretion, allow assistant Counsel on the part of the pro- 
secution, on the application of the Attorney Oeneral, or Soli- 
citor, or additional counse^^^on the part of the Prisoner, on his 
application. [Jlpril 18, 1818. 

' ' ' ■ ■ ■■' ■■ ■ ■■■iii.^ 1 1 I . I ■■ III I i .' i, , ^ ■ 

I certify the additional Rules, from the 8Sd t6the 91st iih 
elusive, to be correct copies, from the origin^ Rules in the 
Journals of ti|e Constitutional Court. .. 

W. T. SMITH, 
Clerk of the Constitutional Court. 
Charhitm^ Jan. 95, 1819. 
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State 

The State against Thomas Wood. ' : thbiJ wood. 

This case was tried before Mr. Justice Ga^pt, li^'^Sl*?^ 

• mem #» z» ****** "^ •'^y i**^ 

at Charleston, m May Term, 1816. ri*tr'„y"rf!al2; 

Cheves, J. delivered the opinion of the Court. LV.iS;?S?SS 
In this jgase the defendant was indicted ^ov ^J^^^^j^ 
grand larceny, and found guilty of petit larceny. IlSutawSS^.*^ 
He now moves for a hew trial, on grounds which 
are resolved into the two following: J. That the 
verdict was against ^he we%ht of evidence ; 2. 
That the indictment being Ibr grand larceny^ 
the verdict of petit larceny was unauthorised. 
1. TJie first question turns entirely on the identi- 
ty of the prisoner. That the robbery was com- 
mitted has not been doubted, but the question is, 
by whom ? The identity of the prisoner is esta- 
blished, if established at all, only by the positive 
testimony of the prosecutrix ; for no other wit- 
ness has spoken to the point, and J think the cir- 
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cumstantial evidentife of no weigEt The facf 
'^^ that some of the articles were'femid in Vander- 

e 

^ horst-street, near the kitchen door of Mrs. Wood, 
— the defendant^ mother, independent of the tes- 
timony of the" prosecutrix as to the prisoner's 
identity, wfflf apply, ^f least, equally to Mrs. 
Wood or any other ipbabitant of the house ; andT 
the place where tKes4 Articles were founds was a 

• • • • » 

public street) xpttnd the neafest comer to the 

• • • * * 
place whe^' .thfe robbery was committed, which 

any otbdr- perpetrator of the act would llaye ' 

aaturallY* lamed. The declaratlwi of tbe jwur* 

0e9u\rix that the family of Mrs. Wocd ha^ &xmr 

;\*€[d*aplot to rob her, is th^ mere imagination of 

• • • 

**•/• (he latness^ ' She founds it on no fact or circum- 
stance ; and the declaration attributed to the mo« 
ther, that her son was a thief, send that the {h-ose- 
cutrix should beware of him, is repugnant to the 
idea of such a plot, and is unnatural and incre- 
dible in itself. The circumstance of the axe, 
which I believe is the only remaining one, is 
doubtfully established, and attaches no-more 
suspicion tp the prisoner than to any other per- 
son who may have been resident in the hduse of 
Mrs. Wood^ The question then, as already 
said, turns entirely on the positive declaration 
of the proseci;itrix, that the prisoner eMfimitted " 
the robbery. The prisoner h before i% and we 
camot look at him without seriously doul)ting 
the fact. He was then only seventeen years of 
age ; his appearance would e vea mm indicate^ 
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^ch greater youth. He is far from being ath- cm« 
letic, and there is no character of enei^ or ^ 
enterprise about him; and the allegatioB 
is, tiiat he singly and unaided brake open 
the window of the store, forced open the bolt 
With so much violence as to extract the nails by 
which it was fastened, entered the store alone, 
md bore away the box of valuables which was 
the subject of the larcenj. Such a case, when 
cliarged on such a person, ou^ht to be establisli- 
ed by very satisfactory proof, and I do not think 
this was done at the trial. The testimony of the 
prosecutrix is intrinsically, in my opinion, very 
questionaMe. It is necessary to believe that she 
could ia.a house almost entirely closed, by moon 
isght, in the wane of the moon, recognize with 
certainty the features of the boy, for she says 
expressly her recognition of him was from his 
face. Her own testimony is, that she saw his 
face as he was drawing the box out of the win- 
dow ; that she dept in the back room ; that the 
shatters in the back room were shut, no candle 
burning, and no part of the house open but the 
front window, which was small. She says, indeed, 
thai the was in the store when she saw the boy ; 
and it is extraordinary, when she was thus near 
him, that she did not advance to the window as 
he fled, and look after him in the street. But 
independent of these intrinsic difBculties, there 
are others. In her testimony she states the time to 
be about the dawn of day, at that season, (20th 
January,) probably near 6 o^clock ; '^and in her 
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^Mi"*"?!'' ^<Javit on lodging the information? she sdys 

^*^^^^^^ it was about 3 o'clock. To Solomon Moses, 

Thomw Wood. *^® constable, and Van Nolten, the sergeant 

""^ Qf tijg guard, she expressed her belief that 

the robbery was committed bj a negro fellow, 
and I have been unable from the report of the 
Judge who tried the cause, to discover any rea- 
son for disbelieving their testimony. On the 
whole, I think the testimony to support the con- 
viction very doubtful in itself, and strongly con- 
tradicted by extrinsic circumstances. But the 
Jury, it is said, are the proper judges of facts, 
and have decided the question. They knew 
the witnesses, heard the testimony from their 
lips, saw their manner, the expression of their 
countenances, their hesitation or confidence; and 
with these and all the other great advantages of 
viva voce testimony, have found the prisoner 
guilty. I hold tbis right of the Jury highly sa- 
cred, but not altogether inviolable. I shall sel- 
dom feel myself at liberty t# weigh testimony, 
very scrupulously after them. In all cases of 
acquittal they are properly uncontrollable ; but 
in cases of conviction, I think it will be some- 
times the duty of the Court to give the prisoner 
the advantage of another trial. I think the pre- 
sept is such an occasion. Under the peculiar 
circumstances of this case, the preponderance of 
testimony being, in my opinion, greatly against 
the conviction, and the Judge who tried the case, 
and enjoyed nearly all the advantages of the 
Jury, being also of th%t opinion: I am of opinion 
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^ new trial ought to be granted. On such trial, ^^^^^^'^ 

neither this opinion nor the previous conviction 

ought to have, or can have, any influence. ThonZ wood 

2. The second ground it is unnecessary to no- 

tice, though in my qpinioii it is altogether unte- 
nable. I am informed by my brethren, it has 
been often overruled in our own Courts, and in 
Easfs Pleas of the Crown, 2 Vol. p. 778, it is ex- 
pressly laid dawn, that **One indicted of grand 
larceny, may be convicted and have judgment of 
petit larceny onlyl" 

Bay and JVoit^ Justices, concurred. 

Cokock^ J. dissented. 

/. B. White^ for defendant. 

Richardson^ Attorney Greneral, contra. 

Mr. Justice GrimkS was prevented by indispo- 
sition from attending during the whole of this 
term. 

Mr. Justice GarUt was absent. from the stat^, 
ty leave of the Legislature. 

Mr. Justice Johnson was also absent (detained 
by the indisposition of his family) during the ar- 
gument of this and the five succeeding cases. 
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Cbaklcstox, 
May, 1817. 



State 

V. 

J. Lazarus. 



The State against Jacob Lazarus. 



"^ Indictment for assault and batlery on Andrew 

Thougli a onan , 

^t^of Sis'hS^g" J^ekon^ tried before Mr. Justipe Gantl, at CharlcB- 

remaiSn^^yet b" toH, in iMa^ term, 1816. Verdict, guilty. 

''tIIS K&,\t A motion is made for a new trial on the fol- 

roadebyavitneiiS i I 3 

before a magto- lowinff &:rouna9 : 

trate may be read ^ ^ 

tolupJ^t'w^iS- 1.. Because the prosecutor ha\sing come into 
mciy.® " *' '" the house of the defendant, being desired to de- 
part, and refusing to go, justified the defendant 
}M putting him out, and employing force to do so. 
The verdict was therefore contrary to law, had ' 
the testimony of the prosecutor been unimpeach- 
ed, that blows were inflicted by the defendant, 
if which, however, was contradict^ by a witness 
of unimpeachable character and veracity. 

2. That in order to prop up the testimony of 
the prosecutor, written evidence was admitted 
to go to the Jury: the. affidavit of the pro^ecu- 
tor himself, made before the Justice at the com- 
mencement of the prosecution. This beic^ 
contrary to the usage and practice of a Court of 
criminal jurisdiction, a verdict predicated upon 
such evidence must be contrary to law. 

3. The verdict in all other respects was con- 
trary to law. 



CoLcocK, J. delivered the opinion of the Court. 
From the report of the presiding Judge, it ap- 
pears that the prosecutor fi^id gone to defen- 
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dant's house to demand compensation for some charlf^ton. 

^ , * . ^ May, iUl7. 

services rendered to defendant, and that while 
tthere he Was in no wise' idsolent to defendant, 

» but urged the payment of his * demand, and' did " 
not leave, the hou^ when ordered to do so by 
defendant ; that the defendant then bo^git him se- 
verely with the bar of his door. The ccmduct 
of the defendant cannot Be justi|i|^d upon any 
principle in law. The prosecutor having busi- 
ness to transacf with him, had a rig^t to enter 
hishqusp, and if he remained, after having been 
ordered fo . depaiifty migh^ have been put out of 
the house, the #^fendant using no more violence 
than was nefcessary to accomplish this' object,' 
and showing to Ihe satisfaction of the Coujt and 

.Jury that this^wa* his object.^ But' here the 
beating was cruel and excessive, not calculated 
eitljer from^ts extent 5^or manner to produce the 
pretended object of th6 defendant, 1but on the 
contrary rjither icalculated fo prevent him from 
going. Even an assault will not justify jin out- ' 
r^geous beatingi^ much less would the conduct of 
the prosecutor. While the law permits men to 
defend their persons, or preserve the immuni- 
tif^s of their dwellitigs, it is careful to restrain 
the indulg^ce of ungovernable or revengeful 

' spirits. As to the second ground, it was compe- 
tent to produce; the affidavit; of the prosecutor to 
show his consistency. It is the practice of eve- 
ry day^to support or destroy the testitnony of a 
witness, by showing what he has said or sworn 
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^mWibh"* ^* some other time on the same subject Tlire 



< motion is therefore rejected. 

city cJincii of '^^^^ Blake White and Thomas S. Grimki fofr 
?h»r>eTon.° defendant 

Richardson^ Attorney General, contra. 



The State against City Council of Charleston* 



Information in 
nature of a quo 
narrant^ will lie 



This was a case on information in nature of a 
"^xmiVi^T^^mo warrcCnto^ tried befcre Mr. Justice Gantt^ at 

ration by the At- •* -^r • *, 

"eS'**o?"'{he Charleston, in May Term, 1816. 



State. 



Thte Court po8- The brief states the case in the words of the 



sesses all the 



Fn7up"r?ntendi^*in^^ follows I Johu Si Rickardson^ At- 

undSthStow- tomey Generalx)f the said state .of South Caroli- 

ers granted to "^ ^ » .- 

T cffriS na, who sues for the said state in tkis behalf; 



they may tax 



bonds, which are comog hcrc into Court atOharlestoi, in thedis-? 

taxable property. "' 

trict aforesaid, on tKe nth day of June, 1816, in 

the same term, and for the said statp, gives the 

*• Court liere to understand and be informed, that 

*^the city of Charleston, to wit, thj^ City Council of 

Charleston, for the space of years last pa«t, 

and more, hath used, without. any charter or 

*■ k' 

warrant, the power and privilege of franchise, of 
laying a tax or assessment oh bon^s, notes, or , 
other obligations, upon which interest hath been, * 
or. probably would be received; and of provid- 
^ irig for the payment of the said assessment, and 

in case of default, for enforcing the payment 
thereof; which saiid powers the sfiid City Coun- 



IN THE STATE OF SOUa?H CAROLINA. 



37 



It 



cil of Charleston still doth use. That in and by *^Ji\y;^,?*' 
an ordinance ratified in Council the 26th day 6f 
February, in the year 1816, entitled " An ordi- 



Statc 

▼. 

CitvCouoeilor 
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nance to raise supplies for the use of the city of 
Charleston for the year 1816," it is ordained, 
among other things, that the following species of 
property, owned and possessed within the limits 
of the city of Charleston, shall be subject to a 
taxation, in the manner, at the rate, and con- 
formably to the provisions herein after specified? 
&:c. ; tYmt after the enumeration of certain sub- 
jects of taxation, %e said ordinance proceeds as " 
follows, to wit : that all f^ersonal estate consisting 
of money, bonds, notes, or other obligations, upon 
whicfcf interest has been actually rec^ive^? or 
will probably be^o^ec^ved, (fundM stock of this 
state and tthe United States excepted,) bank 
stocl^ the pi^perty ani- stock of insurance com- 
panies, whose capitals are not exempted firom 
taxation by the laws of the state, ismd all stock in 
trade, shall be liable to a tax of 76 cents 09 ere- ^ 
ry hundred dollars of the value or estimate 
thereof, to be returned by the respective owners, 
and to be assessed by the city inquirer aM as- 
sessor, and assistant assessor. That in the set^- 
ral years pa^ft, the assessments or taxes made as 
aforesaid, have been paid to, and received by, 
the City Council of Charleston, in cortformity to 
the provisions of the ordinance laying the same ; 
and that in the aforesaid ordinance for raising 
supplies for the^ present yearr provision is made 
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^May''T3*' for raising the ^issessments required to be made 
^^^"^""^^ afe aforesaid, and in default of payment thereof 
ctocJtiiicurf within the period limited, therein, further provi- 
'"*" sion is made for enforcing payment of the same 
by process against the lands and goods of the 
defaulter; and in case he have neither lands nor 
goods, by process against hi» pelrson ; that pay- 
ment of the aforesaid assessment is now required 
to be made. All which powers, privilege, and 
franchises, the said city of Charleston hath as 
aforesaid usurped, and still doth usurp, upon the 
'Said statue, to the great prejudice thereof 
W|iereupon the said Attorney of the said state, 
for the said states prays the advice of the Court 
»ih the prjemises and due process of law against 
* the said City Council of Charleston, in this be- 
half to be made to answer to the saW state, by 
what warrant thq saM city of:' Charleston, 
to wit, the City Coun\^il of Charleston, claim 
to have, use, and enjoy, the powears, liberties, 
privileges, or franchis(B,s aforesaid. And the 
Court having granted the said rule, and the same 
being served upon the said City Council, they 
showed cause by their |ttomey, John Gadsden, 
whereupon the said Court of Sessions decided 
in favour of the relator; from which decision the 
said City Council doth appeal to- the Constitu- 
tional Court upon the following grounds : 

1. That an information in nature of a y«o tt^ar- 
ranto will not lie against a Corporation as a body, 
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at the relation of a private person in the name ^^^^\ 
of the Attorney Greneral. ' v-^^^-^^^ 

2. That the said City Council have full power, dj-cJiBeacr 

by the act oi incorporation, to make assessments u 

on the inliabitants of Charleston, or those who 

hold taxable property within the same, for the 
safety, convenience, benefit, and ad.vantage of 
the said city, ^s shall appear to theto expedient : 
That Mr. John Ravenell^ the relator, is an injtia- 
bitant of the city of Charleston ; that the bonds, 
notes, or other obligations of the said John are 
taxable property within the said city, and that 
the said City Cduncil had therefore a right, to 
impose the s^d tax upon th^ moneys, bonds, , 
notes^ or other obligations of the said John^ 
yielding an interest. ' * 

3. That^he City Council had a right to leary 
the s^d asse^ment, by the usual process of ex- 
ecution for the collection of taxe^. 



CoLcocK, J. delivered l4^ opinion of the Court. 
The first ground for consideration is, whether 
an information in the nature of a quo warranto 
will lie against a corporation as a body, at the 
relation of a private person in the name of tfee 
Attorney General. It is clear that the Court of 
General Sessions does possess a superintending 
authority over all civil corporations, by an act. 
of Assembly passed in 1731^ sect. 31 ; all the 
powers df the King's Bench, are- vested in this 
Court; and i* isjaid down inlst Blacfcstone, p- 
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^MYy?,8n''' 481, that this power is vested in the King, and 
^'^^^^ by him exercised in his Court of King^s Bench ; 
City Council o; ^^^ although it has been said that this power 
— , is not vested in the King, as visiter of these 

corporations, yet it has never been doubted but 
that the Court of King's Bench, from its general 
superintending authority, where other jurisdic- 
tions are defii^ient, has power to regulate and re- 
strain the proceedings of all corporations. The 
mode of proceeding by information, in the nature 
of a quo taarranto succeeded to the old writ of 
quo warranto^ which fell into disuse with the Court 
of Eyre, and has always been recognized as a 

' , common law proceeding. 3d Burrows^ 1817. 
The statute of Anne, as well as that of 4 and 5 of 

* William and Mary, (which latter is not of force 
in, this St^te,) gave this remedy to individuals; 
the former in cases relating to corporate rights, 
the lattet generally for all misdemeanors. Al- 
though it appear to admit of some dqubt whether 
a^ information in nature of a quo warranto^ at the 
instance of a particular individual, will lie against 
a corporation as a body, yet there can be none 
that such a proceeding by the Attorney General, 
in behalf of the State, will lie, 2 Shower^ p. 275 ; 
Salk^ p. 374 ; 3 Burrows^ p. 1812; 5 Mass. Rep. 
p. 30; 8th Modern, p. 114; Lord Raymond. 
I am induced to consider the case before us as 
one of this character. Two objections havel>een 
urged against this : first, that the information is 
iigned by the Attorney General, at the request 
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oiJ6kn Rcmmeli; and secondly,^ that it is'4 msit«> ^^*^',S?*^ 
ter of individual CQtitera^ and thert is a privato 
remedy. Ae to firsts the words ^ at the reqatst, 
&c.^' may be rejected as smrpluiag^. ' I Burrmoi^ 
p. 4<^. It may he coraidered as a mere memo^ 
randum of the name of the persoa who gave Hie 
first infomiation to the Attorney General ; for m 
all soch eases it is clear that tins pabliQ officer 
must be informed by some indiriduals of tbe 
usurpation ol the rights of gorernment it cao^ 
not be conceived that he offidally would know 
of every encroachment whidi might be made hy 
corporations on the prerogatives ofgovemmenA. 
The information does not in the body of it profesa 
to he ex rthtume John Bapen^^ and thisi i$ al^iraye 
Ae case when the proceeding is for an mi£viddal 
Injury. But does it appear that this is ^ an in«' 
dividual injury ? I conceive it does wit Out 
the coiitrat]^, it is a matter of ^neral c<^ieem to 
all the corp^af ors oi the i^ity. The eomptafait 
16, that the City Council has passed an ordi^ 
nance unlawfully imposing a tax on boiada. Can 
this be said to afiect Mr. Ravendl sdone ? If the 
charge be well founded, is it not a. usurpation of 
&e ^ovm of the Sfeate ? it is worfiiy of renark,. 
that in two of the c^tsea above quoted; TbeMin^ 
vs. Ae City of London, and The Ki&g vs. Tfae^ 
Ma){<Nr of Genterden^ ^m was th& groimd e£ 
cMiplailit ; and in tliie latter ease, mdt^mg the^^ 
reasom assigned for graotiii^ the nde, is oner 
which may \m emndered at a stftisApotery m^ 

VOL- I. /F 
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^jgw;*J5»» *W€r to the abjection^ that the individual had a 
^*^">''"^*' remedy by action at law., ** The Court directed 

cifrfCoimcintf ^'^^ *^^®^*^*®^ ^^^^^^ be tried upon informa- 
^'^° timi^ and that for two reasons. The one, be- 
cause a: single person might hot be able to con- 
t^t this, matter in an action against > the whole 
corporation ; and the other, because if a verdict 
should pass for or against such single pers<Hi, it 
would not end the contest which might happen 
with the rest." 8th Modern Reports, 114.- The 
case then is considered as a public prosecution, 
in the name of the Attorney General, in behalf 
of the State.. In determining the second ground,' 
it'will be necessary to recur to the act of ihcor- 
poration, the 4th clause df which enacts, among 
other things, >' Tba^ the said City CounciLshall 
also be vested with full power and authority to^ 
make such assessments on the inhabitants of 
Charleston, or those who hold taxable property 
within the same, for the safety, convenience, be- 
nefit, and advantage of the said city, as^ shall apr 
pear to them expedient." In pursuance of which 
authority, the City Council, on the 26th February^ 
1816, passed the ordinance imposing the tiEix 
complained o£ It is said that the clai:^ of the 
act of incorporation does not . give the city the ; 
vr power to ^ tax bonds yielding interest, because, 

1. They are not considered as property. 2. If 
•o considered, they cannot be called taxable 
property, within the meaning of the legislature; 
and a corporation cannot take any power by im^ 
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plication ;• but whenever th^ir authority is ques- 
tioned they must show it clearly. Upon • the 
first point in this ground, there can be little citrcJineutr 
doubt. Whatever opinion may have been enter- . 
tained in relation to choses in action, it is now a 
received one that they are cooriderfed as pro- 
perty. A devise of all testators* goods will pass. 
Bonds 4, Baeofu, 35 i. It was contended that they 
are not to be considered as taxable, because at 
the time of the incorporation of the city they 
were not regarded in that light, and because 
there is no direct benefit derived fix)m the corpo- 
ration to bonds. The act is unquestionably 
prospective in its operation ; and this is to be col- 
lected hoih from its language and design : frbitf 
its language, because 4t says they are vested 
with p<9wer to make such assessments as f^// ap- 
pear to them expedient. From its design, which 
was to vest the^a with full powers to regulate the 
police of the city, for the safety^ convenience, 
benefit, and advantage of its inhabitants. It is 
presumed that the principle of taxation has been 
misconceived. It is not necessary to show a di- 
rect benefit resulting frofi the protection of go- 
vernment to the particular article ta^ed ; butthe 
right to tax an individual results from the gene- 
ral protection afibrded to himself and property. . 
Vaiiel^ p. 150. And a rule established in dl 
well regulated communities is, that the citizens 
should contribute towards the support of govern- 
ment, as nearly as possible in proportion to tbek . 
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c^ymmav Mapecti^e abilities;. The sources of reveniie lo 

w^N^^^ iadividiiais are rmit, pro^U and wages, and OFerjr 

stoc^^iMBiir *^ ^^ ^ finally paid firom one or all Uuree of 

p.JSy?*^'* <w»ft Vol 3, 36& ; ao, a Vol 216^ 347, 24& A 
pf^t €^. ^Qiids, then, a& well aa a profit cwi wo^ 
lkey» i|: a tegkimate sfil^eet of UivatioQ. k has 
' l^eii so considered by most of the Eurcqpeaa 

§pvf nutteats, aod by oui: state. B^ suj^^se a 
' OaW9 (and it ciMaincit be cosstdered as an extreme 
^n^i ior it is common* in oi^r state ;) a man coa* 
T#rti| all his property into bonds: would it be 
jast that he 8lw>uld exijoy the benefits resttltiag 
firom title. poUce of the city, and not coatpibiilo 
towards ita support ? I prosume not 1 am of 
ppnion^ the% that the act of incorpocation is 
prospective in its <^ratioii, .aod that bonds aM 
taxable property within the meaning and ^rit 
of it; and that tberelbfe th(s City Council haA 
a right to pass the ordioance in question* Aa to 
the third ground, I shall give no, opinion on it, 
becau)^ it does not appear to arise, in the in&r* 
ipation^ and the counsel did not appear to con-* 
ceive it materiaL 

The other Judgea concurred^ 

Ravendl and Toom^ in. support of th^ motton.^ 

Qflikdmy contra. 
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STOSr against Ci 
of Charleston. 



CVABIrKSTOil, 

Mty, 1817: 



lofenSgleflfoa 

▼. 

CItv Council of 
CbarlefltoQ. 



s- 



ThiB was 11 esse of pnAibition, brought before or^^H^rl: 
Mr. Justice * Gontf, atCharlestol), in May term, ^o^^iS^^'. 
1^6^ who directed a writ to issue, * ffiSk"Sr«'2J 

_ • _ • . M» m m 



NoTT^ J- delivered the; opijiion ofUbe Court. j„^r tnk ai^ 



eiw Jttdieial mi- 
thfflty ttttdtr the 
city laws, yet be 
doea not cooi^ 



ds ia &]asxjtion to reverse the decision of the tiontintrequiMt 

all judges to be 

Dktrict Court. A prosecution has been com- iSSJlSfSi'Sf SS 
oieficed againsFt the defi^dant, in the inferior «on»t«[oMdun- 
£% Court of Chs^rleston, fcnr an ofience against** 
one ef the by-lawa of the City Council He has 
Qbtakied^ feoni the District Court, an order for a 
prohSntitm. to' restrain the City Court from pro- 
eeedmg farther in the case, for. want of jurisdic- 
&tt]L Applieaii(^ is now made to this Court to 
reverse that order. The various grounds on 
which die motiott 1^ a prohibition is predicated, 

ttresfcatedin the si^gestion, and may be resolved 
into^tfais (me. : That thie commission ©f the Judge 

of Hie City Cowt is not given in the name of the 
rtate,^ and by the authority of the same; that it 
is not seated with the seal of the state, nor signed 
bf the Governor, pursiafant to the several provi- 
sicms^ the Constituticm, in fee suggestion men* 
tioned ; feat fee said comittission is, therefore, 
nuU^ voidy a«d unconstit^ional. The first ques- 
tion which I shall consider is, whether the seve- . 
ralckuses^ of the Constitution of this state, au- 
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ciAiiMSToir, tborising the Legislature to establish superior 

'^^'s/''^/ and inferior Courts, and prescribing the manner 

r,^V ., ° in which the Judges shall be elected and com- 

.Cttjr Council of ^ 

Chariestflp. miggioned, extend to the Judges of the Inferior 
City Court of Charleston, or of other inferior 
corporations ? The object of the Constitution is 
to settle and establish the great and fundamen- 
tal principles of the government, to prescribe 
the duties, define the powers, and limit the au- 
thority of the various functionaries in such a 
manner as will best secure the rights and liber** 
ties of the people.. It provides for three dis- 
tinct and co-ordinate branches : the Legislative, 
Executive, and . JudiciaL To the Legislative 

' branch is assigned the power . of establishing 

juch Courts as they may think proper, and of 
electing the Judges ; to the Exeoutive, the power 
of commissioning them 5 and the tenure by which 
they shall hold their olfices is declared by the 
' Constitution itself. The Judges so elected and 
commissioned, are Judges of the State, and not^ 
a particular town or city. Their duty ia to ex- 
pound and administer the laws of th^ state, and 
not the by-laws of an inf^ior body politic, or 

^corporate. The Judiciary of the state, and that 
of the city, emanate from different sources; the 
former derives . its existence from the Constitu- 
tion, or the people ; the latter from an act of the 
Legislature ; the several clauses, therefore, whiqh 
have been relied on in support of this process, 

* xelatQ to the Judges of such superior and inferior 
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Courts as belong to the state/ and not to the ^JYy^^"* 
Judges of any corporate body which the Legis- ^^^*v-^^ 
lature may create- The Constitution does n6t ^ couocuoc 
indeed expreiwly require that the Judges of the *^^**^ 
superior Courts shall be commissioned ; it only 
directs the manner in which commissions shall 
be issued, and the tenure by which the Judges 
shall hold them when* granted. The commis- 
sion confers no power; it is only «vidence of a 
power previously granted. This case is sus- 
ceptible of another view :' the City of Charleston 
was incorporated previous to the adoption « of 
our present Constitution ; the Court of Wardens 
was declared a Court of Record, and had power ^ 
to take cognizance of ofiences against the by- 
laws of the City Council. 3 Brevard^ 34, 37, R^ 
L. 346. The second Section of the 8th article 
of the Constitution declares^ that the " rights, 
privilegeis, immui[iities, and estartes, of both civil 
and religious societies, and of corporate bodies, 
shall remain, as if the Constitution of this state 
had not been altered and amended. By the Act 
of Incorporation the City Council are authorized 
to appoint a Recorder, and such other officer as 
they may think necessary to carry the by-laws, 
&c. into execution. ^ By the Act of 1 80 1 it is de- 
clared, that the Recorder shall be the Judge of 
the City Court ; that he shall have jurisdiction 
of all ofiences against the by-laws of the city; 
and shall hold his eoramiasion during gis>od be- 
haviotip ; but it prescribea no new method of ap^ 
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cju«;^o.. pointing, or eommis^oning him ; it recognises 



him as es officio Judge of the City Courts by yiv- 
. .''J^ tue of his o&QB as Recorder. As soon as he is 

B. Jenkios. ^ 

appointed by the Councily his Judicial autho* 

rtty attaches under the Act, and ao cotnmi&sian 
for the purpose is necessary. I am of opinicm, 
therefore, that there were no grounds for the in* 
terposition of the District Courl to arrest the 
proceedings of the Inferior City Court, wA that 
the decision must be reversed. 

The other Judges concurred. 

J. P. WfuiCj in support of the motion. 

Guc&cbi, contra. 



MicAH Jenkuits e^mnst, J^uuamin Jekkiks* 



for^t^«\\efe^ Trespass, to try title to two tracts of iaad^Tiz. 
dei^i^ 0^1100] one for one hundred « imd another for twi6 hun* 

reserving tke use 

4f a tract of l^nd rLw»g%ft o#>i*ofi. 

lo himself for Jife, "*»« a*«il3B» 

.conveys it to bis • ' 

aon for life, and ' . * 

afterwards to tbe 

tm^^l laifuuf Bay, J. dehverod the opiftioa of the Court. 
tat?paJed\o/£ Tbis cdSQ comes before the Court upim a spe^ 

ton for life after * * 

^taof tiSS cial verdict, found in Cofeton Dislrict, in AprH, 

Th^en^ym^E ^^^'^ which statjES subsfcaflttiaHy, That WiBkatk 

tS'il d Eddmgs^ of Toobadod, deceased, by a deed oi 

bhSs"wuf ^^"^ indenture^bearing date the 2 Ist Septeaibeiv475% 

in consideration, of the natural h^e and sJSbcrtidik 

which he bore tx>wards his son^ Jo&fh Eddingi'f. 

and dso> la consideration of the saok o£ * TML 
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curretnt money of the then province of South ^5,Y","e'^y"' 
Carolina, having first reserved to himself, during ^-^v^^ 
Ks natural life, the use of the premises mention- ^ ^^^^^^ 

cd in the deed ; granted, bargained and sold to 

his said son, Joseph Eddings^ for and • during the 
terbi of his natural life, and afterwards to the 
children of the teaid Joseph^ lawfully begotten<, 
all those plantations,- or tracts of land ^ particu- 
larly set forth and described in said deed, con- 
taining, in the whole, about 1446 acres, more or 
less, and among them the two tracts of land now 
in dispute between the parties to this suit: to 
have and to hold the said two tracts of land, 
and all and singular the other premises mention- 
ed in said deed, unto the said Joseph Eddings, 
for and during his natural life, and afterwards to 
the children of <he said Joseph^ lawfijlly begotten, 
or to be begotten, and who should be living at 
the time of his death, their heirs and assigns for 
ever. That the said WilHam Eddings afterwards, 
on the day of departed this life. 

That Joseph Eddings^ his son, after the death of 
hk father, depai'ted this life on or about the 24th 
October, 178^, leaving lawful issue three chil- 
dren, two sons and a daughter, viz. WiUiam^ Jo-- 
sqph^ and Providence, (who intermarried with 
Jonathan Ftckling.) The special verdict goes on 
to state that Joseph Eddings, father of the above 
named children, previous to his death, had duly 
made and executed his last will and testament, 
in which he gave and devised to hia friend CoL 

VOL. I. *'^ G 
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fcHAaLESTew. ijtibts Morris, and to his two eons above mention- 
May, 1817. . ' . - ' '^ 

ed, Joseph and William EUioU Eddings^ and the 
survivor of them, the above tract of 200 acres, 
among other things mentioned in said will, in 
trust for the use of his daughter, Providence Pick- 
Ungj during her natural life, free from the inter- 
meddling of her husband ; and after her death, 
to and for the use of such child or children as 
she might have, to be equallj divided between 
them if more than one. But if she should die 
without children, then he devised the premises 
given to bis daughter to his said two sons, Jos^h 
and William E. EddingSy their heirs and assigns 
for ever. That the said Providence Pickling died 
on the 7th November, 1 789, intestate, leaving 
two daughters, Arm and Providence Pickling^ and 
her said two brothers, Joseph and William. That 
*^nw, one of her daughters, died, and Benjamin 
Jenkins lAarried Prcvidence^ the surviving dau^- 
ter, in right of whom,junder the will of her 
grandfather, Joseph Eddings, he claims the land 
in question. The special verdict further statest 
that Joseph^ one of the grandsons of old William 
Eddings^ died in the year havii^ first made 

his last will and testament, and thereby appoint- 
ed William W. Seabrook^ Paul Hamilton^ Jdmes 
Pickling^ James Brown, snd James Laroach^ his 
executors, and empowered tbeni, and each of 
them, to sell his real and personal estate upon 
such terms as they tfaoii^ht proper ; that the said 
.Paid Hamilton sxid James Laroach, two of the said 
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executors mentioned in the will, qualified under ^^S^^y'JVjr?.^' ' 
it, and on the 20th April, 180 1, sold and convey* ^^^^^^^ 
ed one moiety, or half part of the said two tracts B.jenkiM. 
of land, to Micah Jenkins^ plaintiff in this action. 
And that WiUiam Eddings Jenkins, the brother of 
Joseph, and grandson of old WiUiam, in his life 
time, by deed dated the 28th July, 1801*, convey- 
ed the other moiety of said two tracts to the said 
Micah Jenkins also ; and further, that the said two 
tracts so sold and conveyed, are parts and par- 
cels of the said 1416 acres first mentioned in the 
deed by old WiOiam Eddings, the ancestor, in 
manner above set forth. That Benjamin Jenkins, 
the defendant, has since entered upon part of 
the land in dispute in riglit of his wife, and still 
claims the right and title to the same. The ver- 
dict then concludes in the usual manner, by 
eubmitting to the Court whether the title to the , 
land be in the plaintiff or defendant. If in the 
plaintiiS^ then the Jury found for the plain- 
tiff; but if in the defendant, then the Jury found 
for the defendant. > I have considered this case, 
and am clearly of opinion that the deed from old 
WiUiam Biddings, the ancestor, to his son Joseph, 
after reserving the nsufrwt of the premise^ men- 
tioned in the said deed to himself during his hfe, 
gave a life estate in the 1446 acres of land to his 
said son Joseph, and after his death an estate in . 
fee simple to his three children as joint tenants in 
remainder ; and, that the. three children took as 
purchasers under the deed ^from their grandfa^ 
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c«ARLK8roft. ther, after the death of their father, Joseph Kd* 

May, 1817. ' * 

^^^^^^"^^ dings. It has 'been argued that this deed was 

M. Jenkins , - - * • 

p'^nkins void, as there was no intervening estate to sup- 
port it over, and that therefore Joseph^ the son, 
took by inheritance from his father ; but this is 
not, in my opinion^ warranted by law, or the facts 
in the case. For the deed expressly gives Jo- 
seph^ the son, a life estate in the premises in ques- 
tion, which is fully sufficient to support and <iarry 
over *he remainder in fee to his children ; and 
the only question then is, whether the res.erva^ 
Aion of the usufruct to the donor for life, defeated 
the life estate in Josq$h after the donor's deaths 
and I aip equally clear it did not ; for the mo« 
ment the deed was sealed and delivered, all the 
estate in the lands parsed away from him^ (ex-? 
cepi the usufruct^) and nothing could prevent 
Joseph from taking the life estate after hiB father'^ 
death, which clearly carried it over to his chil- 
dren in fee upon his death as joint tenants* 

The creation of a joint tenancy by the rules 
of the common law must depend upon the word- 
ing of the deed or devise by which the tenants 
claim title. The properties (says Mr. Blacks- 
stone^) are four fold. Unity, 1. x)f interest, of title, 
of time, and possession ; or, in other words, they 
must have one and the same interest, accruing by 
one and the same tide, coinmencing at one arid 
the same time, and held by one and the same un- 
divided possession; all whLph requisites are com- 
bined aiid uiuted ia this deed, from the grand* 
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IHther to his three grandchildren. One of the cjailiwow, 
legal consequences resqlting from this intimate 
Uttity of interest and posi^ession, is the doctrine 

of survivorihip ; hy which, when two or more per- ' 

sons are seized * of a joint estate of Inheritance^ 
and one of them die, upon the decease of such 
joint tenant, the entire tenancy remains to the 
Burvivors, and, at length, to the last survivor. 
Hence it ]>esults, that upon the death of Provt- 
4mee^ the daughter xii Joseph^ without severance . 
or sale in her life time, the estate vrent over t© 
flje two brothers, William and Josiphf as survi- 
vors. After this, Jos^h^ one of the brothers, 
died, havi^ first, in due form of law, made his 
last will and testament, and thereby empowered 
his executors to sell his lands ; two of whom, in 
April, 1801, conveyed his' moiety in them to 
Micgih JeaJdns, This will severed the joint ten- J^^^ *«»^ 
ancy between the two brothers^ agreeably to SlntSSs^'by^ «£ 
the act of IT34, which authomes joint tenants 
to sever by will, and carried over the fee in the 
moiety to the plaantifF;* and in the month of 
July following, WilHmn EllioU Eddings^ the other 
, brother, conveyed his moiety in said lands to . 
the plaintiff also, which vested the fee of both 
tracts fully and completely iii him. On the ar- 
gument^ the will oi Joseph^ the father of the joint 
tenants, was produced, in which he devised two 



* By this act co-partnerjs, joint t^ants^ and tenants in commoii, may- 
devise their interests, remainders, or reversions : and by an act of IT^y 
Sec. 3. may compel a division as soon as any one of them ehall be of age. 
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hundred acres, part of the land in question, to 
certain trustees, for the use of his daughter, Pro^ 
-vtdence Fickting^ the naother of Mrs. Benjamin 
Jenkins. And if the fee of the land had ever 
been in him, it certainly would have carried it 
over agreeably to the testator's intentions, and R 
would have enured to the use of Mrs. Jenkins or 
her representatives. But the fact really is, that 
the fee never was vested in Joseph; he had only 
a life estate, and the moment the breath went out 
of his body, that instant the fee vested in the 
children as joint tenants, so that in truth it was a 
void devise ; the land was not his to give away • 
he must have made it over under a mistaken 
idea of his right ; no interest in the land could 
by any possibility go over to the defendant, 
Benjamin Jenkins. Upon the whole, therefore, 
1 am decidedly of oj^inion that the postea should 
be delivered to the plaintiff, Micah Jenkins^ and 
that judgment should fee entered up in his fe. 
vour. 

The other Judges concurred. 

Froser and Thomas S. Grimk6 for plakitiff 

Hayne for defendant 
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CaAKLESTOir, 

Miy, IB17. 

The State agmnst The Commissiohers of the ^^^v^^^^ 

^ State* 

Roads, for Christ Church Parish. c-miUen 

Boads forChriflll 
Cburcb Parish. 



This was a case of prohibition. a pioubiuon 

lies agaimt. the* 
ooamusionen of 
' * tbe public roads, 

Cheves J. delivered the opinion of the Court. I^Ad^nuyS 

a judicial charae- 

On the I4th April, 1814, the commissioners of ^fj^^^'i.'J^^^^ 
the roads for Christ Church Parish, on the appli- i^^tribl!^ 

^ ^ iri: to which this writ 

cation of Dr. ^. V. Tootmr, 'f^^^r 

-^' Resolved, That Dr. Jervey^John White, and /J. tionthw the facts 

•^ disputed any be 

T. Morrison, be a committee to establish an old ^^ ^^y^"^* 
Toid through Captain narksdak^s plantation, fo^ 
the benefit of Dr. ji. V. Toomer.^^ And on the 5th 
August, 1816, they agreed to the following pre- 
amble and resolve : " Whereas Dr. Jl. V. Toomer 
having complained to this Board, that Captain 
VThomas Barksdcde, by frequently extending his 
fields, has turned him so far out of his way to the 
pifblic road a^ to render it highly inconvenient 
for him to visit his neighbours, or pursue his pub- 
lic or private business." T herefore, 

** Resolved, That the committee formerly ap- 
pointed be, and they are hereby required to ex- 
amine the Acts of the Legislature, authorizing 
tibie commissioners to lay out roads, &c. and re- 
port to this Board at their next mefeting." And 
on the 8th October, 1816, they agreed to the fol- 
lowing resolve : * 

^^ Resolved, That the old road, leading from 
©r. Toomer^s to the broad road, be re-establish- 
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*Ma*"i?i7*' ^^» ^^^ ^^^* Captain Barksdale be required to 
open and clear the same on or before the first 



state 

V. 



h 



commiNioiien ^^J of January next, and that the secretary be, 
^chihb?^)ib^ and he is hereby required to communicate to 
"""""^^""""^ Captain Barksdak^ the resolution of the Board." 
In consequence of these resolutions, Mr. Barks- 
dak filed a suggestion in the Court of Sessions 
for Charleston District, alleging,, among other 
things, that the road in question was not a road 
laid out by the commissioners of the public- 
roads, but one established by his ancestors for 
their private conrenience, and used by all other 
persons by the courtesy of his ancefetord and 
himself; that it passed through his fields ; that to 
continue it open would be greatly injurious to 
him, and of little benefit to the public ; that there 
existed a nearer and better road to the great 
high road to Charleston, and that the closing of 
the road through his plantation would only in- 
crease the distance to other parts of the parish 
a qoarter of a mile, and a little more. These 
facts were controverted by the commissiorrers of 
the roads, and much contradictory testimony by 
affidavits adduced on both sides. On the sugges-' 
tion and testimony recited, Mr. Barhdak obtain- 
ed a rule on the commissioners of the roads to 
show cause why a prohibition dbould not issue 
against them. Whereupon, in January term last, 
Mr. Justice Grimke presiding, the Circuit Court 
ordered ^^ The rule to be discharged, unless the 
C(mstitutional Court should Ibe of opinion that 
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the proceeding by prohibition is the regular c«a»i.wto»» 
proceeding, in which case the prohibition is ^^^^%i^ 
granted, subject to, the revision of the Court, on commwone 
the legality and! merits of the case.'' From this ^sJ^pSI?' 
order, Mr. Barksdak^ appealed to the Gonstitu- " 
tional Court ; and we ape now to consider, 

L Whether this Court has power* fo grant a 
prohibition against the commissioners. « 

2. Whether, if it have the power, it ought to 
grant it, under the circumstances of the case. 

] . On the j&st question, the counsel concerned" 
in the caae have concurred, or at feast their dif- 
ference of opinion was so inconsiderable, that T 
have been unable to discover where it lay. They 
concurred in opinion that the Cburt had' power 
to grant the prohibition* Notwithstanding this 
agreement of adverse counsel, it seems the au* 
thority of the Court has been doubted, both at the^ 
bar and on the bench. The immediate groundi^y, 
it is believed, pn which doubts have been enter- 
tained, and which probably sustained the de- 
termination of the judge who presided* in the 
Circuit Court, is. That the books say, a pro- 
hibition^ is a writ issuing out of the Superior 
Courts, '^directed to the judge and parties 
of an inferior Courts commanding them to cease^ 
from the prosecution of a suit, upon a suggestion- 
that either the cause originally, or some collate- 
ral matter therein, does not belong to that ju-» 
risdiction, but to the cognizance of some other 
Court;" (3 Bhckst. Com. 112.) and tfais^ is cer* 
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ciAiLMTov, tginlj the language ased almosj; invariably in the 
books. Indeed, in one it is said, ^' It is now most 
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''. usually taken for a writ which lieth for one who 
*chtreh Pw5I* is impleaded in the Court Christian for a caujse 
belonging to the temporal jurisdiction ; (Jacobs^ 
Law Diet, tit Prohib. 5 vol. 316, who cites Cow- 
etti) and hence it is inferred that the vrit of pro- 
* hibition can only be directed to a Courts or ajt 
ipost to a body or person exercising some judi- 
cial function. The accuracy of this opipion may 
however be reasonably disputed. While the 
principles in which the writ appears to have ori- 
ginated seem to prove that it may issue in other 
cases, precedents are not wanting to show*that it 
has actually issued in such cases. It is said, ^^ the 
reason of prohibitions in general is, that they pre- 
serve (he right of the King's Crown and Court, and 
the quiet of the subject." (5 BacprCs Mr. tit. 
Prohibitions, p. 647*) / And one general ground 
of prohibitions is, that though the subject matter 
of suit is within the proper jurisdiction of ^n in- 
ferior tribunal, yet that in 8o^le collateral op in- 
cidental matter it is proceeding contrary to the 
common law, or some statutory provision. Thus 
it would seem, if we pursue these principles, 
that the Courts have authority by this proceed- 
ing to supervise the execution of the laws, not 
merely by keeping inferior tribunals within their 
proper jurisdiction, but also by enforcing a cor- 
rect execution of the laws, as well the common 
as the statute law. To the generality of this 
rule, there will of course be exceptions pointed 
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• • I 

out by the nature and object of this proceeding. ^JK^;^*' 
If then the authority of these Courts be thus ex- "^^^"^^^ 
tensive, and stich be the objects o^f this proceed- comaL\otim 
ing, what reason can there be to limit its opera- cb4irc^p*ri*h. 
tion merely to the regulation of inferior Courts ? 
Why should it not extend to other public func- 
tionaries, who are charged with the execution of 
the laws, and to corporate bodies, whose exist- 
ence and whose privileges are an emiahation df 
the sovereign authority? Accordingly we do 
find the writ of prohibition directed to persons 
whode characters and function had little or no* 
thing of a judicial nature in them. Thus prohi^ 
l>itions have been a common remedy to restrain 
th6 excess or abuse of visitatorial authority in 
cases cC eleemosynary corporations. ( Woodeson^ I 
vol 472, 473, 479, 483, 484.) There is^ it is 
true, in the duty of the visitors of these institu- 

• 

tions, a power to determine, in some cases, on 
the rights of individuals, in relation to the cor- ^ 
poration of which they are the visitors, but diey 
do this more in the character of private trustees^ 
than as public Judges. They are appointed by 
the founders, or their authority results to them 
as the heirs of the founders. (1 Woodeson, 474.) 
it is impossible to imagine a tribunal less resem- 
bling those which have been tksually and pro- 
perly denominated Courts, than would be the 
forum, if so we may be permitted to speak, of- a 
visitor of oiie of these institutions. Less of the 
judicial character, or a more shadowy re'sem* 
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*^Mi5?;*«i7"* l)lance of judicial functions, cannot be coo^eived 
'^^"^^^^^ to exist ; yet they are usually reistraihed by pro- 
CMUDh^iM^ ceedings in prohibition, when they exceed or 
chuKhPtrish. abuse their authority. 

From this example alonie, and the cases which 
establish, it are numerous, it will appear that 
prohibitions are not exclusively directed to 
Courts, and that, if Judicial ftmctions ih those to 
whom they are directed be n^ce^ary at all, as 
their foundation, they need not be very exteur 
fiive, or very strongly marked But, I ^m of 
opinion, thattA our habit of thinking on this sub- 
ject, we have mistieiken 4he derivative for the ori- 
(ginal« The origin of this proceeding, as we have 
seen from the authorities quoted, was to secure, 
the sovereign rights, ^nd preserve the public 
<]uiet : it was an emanation of the ^great execu- 
tive authority of the King, delegated to his 
Courts, an4 particularly to the King'B Bench, 
(1 BlacksL Gem. 481 — 482;) one of his prero- 
gative writs, necessary to perfect the administra- 
jtion of his justice, and the controLof subordinate 
liinctionaries and authorities. By the writ of 
mcmdamus he commanded what opght to be done^ 
and by the wnt of prohibition he forjbade what 
ought net to be done, in cases w-here the gene- 
ral authority, was not denied, or not intended t^ 
be resumed. The writ of quo warranto^ on the 
0ther hand, was designed to restrain and punish 
an original usurpation, or to^eize again into the 
i;^nds of the crown the iranchise, or authority, 
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mcentrovepsjf, because it had been forfeited. It is ^Ji^.^gj*"' 
not intended to say, that the writ of ywo warrcmio '•^^/''^^ 
xaay aot be used to try the validity of aparticu- eomaiioneFt 
lar franchise, or authority, at the instance of sui ^S^hi^^ 
individual, where the Attorney General shall 
clorthe the proceeding with the authority of 
the state : but it will, qevertheless, not be an 
adequate remedy for the citizen, if it were for 
no other reas<m than that he will hold it at the 
will of the Attorney General. Besides, as the 
object of a quo warranto is always the destruction 
'Of the franchise, or authority, it will not embrace 
a case where such a judgment ought not to be 
.pronodttced ; as, for example, where there has 
.been an actual, l^it an unintentional, excess of a 
xhartered privilege, the judgment would not 
-surely be, that it should be seized ; yet the indi- . 
<vidual WQuld be entitled to relief. Agsdn, where 
^a by4aw should be unquestionably correct in its 
.terms and provisions, bisft should be erroneously 
appUed or executed by the subordinate officers 
x)f the corporation, there could not be a judg- 
ement of forfeiture, but the individual agrieved 
%would be entitled to a remedy. Though the writ . 
of ^ warranto may sometimes supply a private 
jemedy, it was. designed for a public prosecu- 
^tion, and will not, in practice, be found to super- 
sede the utility or necessity of the writ of prohi* 
bition. From this remark will be excepted cases 
under the statute 9 Jinn^ C. 20, where the writ of 
gtio «e;«rranto was grantjed expressly, and is pecu- 
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*Mt*^'8ir* "^"y proper to afford private relief; ft toeing 
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thus evident that ,the proceeding by prohibition 
comiDifsionen ^^ pHttciple, is not Confined to the restraint of 
^b^jj'p^^' inferior judicial tribunals, let us see whether 
there are not precedents to the same effect Ih 
Fitzherberfs JVatura Brevtum^ p- 2 1 , it is said, thiact 
tenant by fealty and certain rent shall, in the 
case there statcfd, have the writ of ne injusUvtxes 
directed to- the Lord, commanding him not to 
distrain for other services than of right he ought 
to do ; and it is said that " this writ is in itself 
a proMbiiion to the Lord :'* and, again, that " the 
process in this writ is attachment, prohibition^ 
&c. ; and, though it be ca:lled the writ of ^ «n. 
juste vexes^ it probably received this hame b^- 
<;ause it was sued out of the Chancery as a spe- 
cial writ, at a time when original writs to suit 
each particular case were obtained with almost 
as much facility as pleadings are now adapted 
to particular cases. The origin which Fitzher^ 
hert assigns to it proves this : he says, ** this writ 
is founded upon the statute of Magna Charta^ e. 
10, which vt^illeth that no man be distrained to 
do greater service for a knight*s fee, nor for anj 
other freehold, than is therefore due.'* If a like 
foundation for the application of thfe vvrit of pro- 
hibition be desired, it will be found in many 
cases in the 2d section of the 9th article of the 
Constitution of this state, though it is obvious 
that this pro^^ision of Magna Charta did no mort 
than give a specification to the right of the sub* 
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jpct, and did not confer the authority of the cwjumtoit, 
court to grant it, which existed before under its 
general powers. In Fitzherberfs JVat. Brev. p. 70, coiiinii«iai«r5 
it h said, " A person who }b aued in the Spiritual ^ScS'piShA!* 
Court may purchase a writ, which is called tndi'' ' 

eavit ; which writ i^ a prohibition^ &c." This last 
authority is cited merely to show the special 
naiaes which writs of ^he same nature often as-* 
Bumed as they happened to be adapted to par- 
ticular c^ses. So ii^ the writ of waste^ at the 
common law, (Fitzherbert JVat. Brev. 126,) those 
yfho committed wJiste were punishable by prohi" 
bition and attachment. In the case of Jefferson 
vs. .the J5wr%> ofDurhatn, (I Bos. &r Pfd. 120, 121.) 
Chief Justice Eyre says, " At common law the 
proceeding in waste wa» by writ of prohibition 
from the Court of Chancery, which was consi- 
deried as the foundation of a suit between the 
party suffering by the waste and the party com- 
znitting it. Jf that writ was obeyed, the ends of 
justice were answered ; but if that was not obey- 
ed, and an aUas and pbmes produced xio .effect, 
then came the original writ of attachment out of 
chancary, returnable in a court of common law, 
i(irhich was consider^ as the original writ of the 
c;.ourt. The |orm of the writ shows the nature 
of it. It was Ibe original writ of attachment 
which w^s, and is, the foundation of all pro- 
ceedings in pr^dbiiion.*^ 

Thus we see very clearly that proceedings in 
pr^ibitioji were applicable to other cases ih^n 
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eiAiitt«T«ir, those in which inferior judicial tribunals wdre fo- 

Mav. Ifl17. *f 

be festrained. Bat notwithstanding these au« 



May, 1817. 
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commiMionen ^^^^ties, Fttzhefbertj (JVat'. Brev. tit. ProfUbition^ 
^cSJS'Kke the aathorities who have followed hinr, 



II 



' speaks of this writ only as a writ directed to in- 
ferior judicial tribunals. We must then consi- 
der the writ of prohibiHon^ originally and pecu* 
culiariy so called in the nomenclature of the 
chancery, as distinguished from other like writs, 
and from other proceedings by prohibition. In 
this way the authorities may be reconciled and 
made intelligible ; and we will be authorized to 
apply the writ according to the principles, and 
commensurately with the purposes for which it 
appears to have been designed. Writs of waste, 

• 

and writs of ne injuste vexes ^ and other like writ&r 
in which the proceedings were by prohibition, 
have indeed long since ceased in our practice; 
and these examples, as precedents in pointy 
would be absurd and ridiculous : nor can we 
find a writ of prohibition issuing from the offi^cina 
breviurrtj directed to commissioners of roads; 
But it is, the peculiar and admirable property of 
the common law, that it authorizes its dispensers 
to frame their judgments upon the analogy c€ 
cases and principles to the new and continually 
varying circumstances, and to the present inte- 
rests and conveniences of the country. We 
should lose the spirit, and enjoy nothing but the 
black letter of the common law, if, under the 
circmnstances of our country, so entirely diflfei^ 
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ent/rom England, at any period, :we should not cvaalutov, 
allow ourselves to apply its remedies and, its 
process, with some little variation! The English 

*^ ^ ^ CommiasiOBen 

courts themselves have done this on the very ^cJScf Pwhhl* 
subject we are considering, for we should in 
vain seek in the ancient repositories of writs for 
a prohibition, in some of the cases which the 
practice of our own times has furnished. This 
proceedings in modern times, seems to have fal- 
len into disuse in controversies between indivi- 
duals, as in cases of waste and the like ; and its 
use, ^ on the other hand, has been extended to 
cases of public fuctionaries and corporate bo- 
dies, as Mfe have seen hy the examples quoted ; 
and, it would seem, is applicable to all such 
cases where the object is not the destruction of 
the authority or franchise controverted. Now, 
to apply this reasoning. and these authorities to 
the case before us. .., The commissioners of the 
roads are public functionaries, invested with ju- 
dicial powers. They decide between citizen 
and citizen, in relation to the freehold and trans- 
fer, without^ compensation, at their discretion, 
the property of individuals to the uses of the 
public. They cite parties before them, hear, 
witnesses, give judgments, and enforce their 
judgment^ by high penalties. They seem to be 
much more clearly and prpperly objects of these 
proceedings than visiters of eleemosynary corpo- 
rations; and I am q^e satisfied, that the pro- 
ceeding by prohibition is a proper proceeding in, 

VOL. I. I . • ^ 
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CHARI.WW0N. this case. . 2cL The second question depends 
principallj on the (act, whether this foe an old 
road which was oris^naily laid out by the com^ 

Commissioners o ^ *i 

"- 'ir.S;r missioners of the roads. The authority under 
\ which the commissioners in this case have acted, 

■ 

is the 1 3th Section of the Act, entitled, ^' An Act 
to alter and amend the Act resp«iting the high 
roads and bridges, &c.'' (P«i. haws^ 446.) On 
this question of feet, there is much contradictory 
testimony, on which the court would fed it diffi- 
cult to' decide ; and it is a question peculiarly 
proper for the decision of a Jury of the vicinage. 
I am^ therefore, of opinion, that the plaintiff 
should declare in prohibition in order that the 
question may be submitted to a Jury. A majo- 
rity of \siy brethren at least, as to the points de- 
cided, concur in this opinion; the judgment of 
the court, therefore, is, that the order of the 
Circuit Court be reversed, that the rule for |i 
prohibition be made absolute, and that the plain- 
tiff do declare in prohibition. (1 Saunders, 136. 
note I.) " • 

Bay, J. In this case I difier from ipy brethren, 
whose opinions have just been delivered on one 
point,' and on one point only ; naively, that of 
sending the case to a Jury to determine whether 
the road which has been obstructed was an an- 
cient highway or not. It -* appears to me, that 
the; act of 1788, coihmonly called the road act, 
gives this power expressly to the commissioners: 
the 6^ clause of the act declares that the coei* 
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missioners, when apfKiinted^ shall form a Board ^^^^^i^^* 
of Commissioners for tbeir respective parishes 
and districts ; shall meet twice a year ; and shall commissionm 
have the power and authority, and are herehy 'cburehPirib*^ 
re<}uired by law to lay out^ make, sand keep in 
repair all such high roads^ private pathtf^ bridges 
cajaseways, aiid water ciourses^ as have beeny or 

■ 

shsdl b^ established by law, or ^as tbey shall 
Jutlge necisseaj^ in /their several parishes and dis- 
tricts. f. Here ia a. Ml^ complete^ and* absolute 
power given to the comGaissioners over the roads 
in their respective parishes and districts. The 
high roads of pur cou^!^ are formed or created 
two ways : 1. either by prescription or long use • 
2. or by the express order of the Board for thai 
purpose : in both cases they have equal power 
over them, and are bound to keep them open 
and in repair. Whether a road has been in use 
{pT a great niMQftbe^ of years as an^ aneient high- 
way, they are as fully competent to determine by 
the examination of witnesses, or otherwise by 
their own view, as any pther body of men what- 
ever; being men of the parish or district, and 
probably bom in it, they are better qualified to 
determine iqfon the subject than any other body 
of men. At any rate, the law has vested the 
power in them, and I am not disposed to take 
it out of their hands to send it to another tribu- 
nal. Highly as I respect the trial by jury in 
^lost cases, I think ^e, power is in better hands. 
The* commissioners are generally the most re- 
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charlbstok, spectable men in the parish or district. They 
•^^"v-^^ are choseti bj the landholders of the country^ 
V* who have a deep and pennanent interest in it; 
^?urchpi£b!* whereas Juries are drawti promiscuously frotn 
"- every part of the country, and are drawn from 

all classef. It might so happen; that not one 
man of Christ Church Parish "might be 'drawn 
upon the Jury. Be$idles, the .mode of sending 
it to a Jury will not only create a delay of pro- 
bably some y^rs, but may be productive of ex- 
pense. Oil the other hand, the decision of the 
Board cf Commissioners is final and conclusive, 
8lnd attended neither with expense nor delay. 
For these reasons I am against sending the case 
to the Jury; and am of opinion, the motion for 
the prohibition should be dismissjed. 

Keating L. Simons for the motion. 
^ Richardson^ Attorney Generail, contra. 



• • 



'1 



..2-iKiail 



IN THE STATE OP SOUTH CAROLINA. 



69 



J. H. Eefeit 

V. 

DesCottdretltCo 



CtfAftLCSTOir, 
May, 1817. 

John H. Ecfert against L. P. Des Couores & Co. 
This was an action of assumpsit, brought to re- 

^ , ^ The endonee 

cover the balance of an unsettled account be-J^cSSS^JS?^ 
twixt the parties. One ground of defence was a «'. ««»ic« ^ 

*-.' ^ ibow a demand 

note of hand on Francis Roscj endorsed by plain- SktoTtSS note! 

• /v» lA-i i»i /v» -11" ^ and notice of non- 

tiff, to defendant, which was ottered by way ot payment to the 

' ' , J J endorser. Nodif- 

set-off- This was objected to, because it did riot JSj^t betw^ 
appear that the defendants had made application Jjj°^°jjf *' ** 
to Mr. Rose for payment y or had given notice to peite*diy*'d^idM 

. ' in this Court, that 

the endorser that it had not been paid. The*^^,f^^jj^5 
Court held that it was inadmissible for those rea- *^iSfor g^t* 
sons, and the plaintiff obtained a verdict. The 
case was tried before Mr. Justice NoU^ at 
Charleston, in May term, 1811. 

A motion was now made to set aside that ver- 
dict, and to grant a new trial. 1st. Because the 
presiding Judge erred in reje<!ting the set-off 
which was offered. 2d. Because the defendants 
have discovered, since the trial, that application 
had been made to the maker of the note for pay- 
ment, and that he had refused or neglected to 
pay. 



wg a new trial. 



NoTT, J. delivered the opihion of the Court. 

It seem^ to be a well established rule of law, 

that the endorsee of a note' of hand or bill of 

exchange, cannot resort to the endorser until he 

has applied to the maker of the note, or the ac- 

* cepter of the bill, and payment has b^en I'efused 
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cjAju-wTow, ' by him ; nor until he has given notice to the en* 
dorser o( such demand and refusaL (5 Johnson^ 

D.scoudre.kc^'^^, Tpbcy V. Barber, .1 Salk. 124 , 5 Term Rep. 513. 

' tt €&• 52, 7 do. 66.) An endorser does not un- 
dertake unconditionally to pay ; he only becc»iies 
liable in the event of non-payment, by th^ maker 
of the note, and notice thereof given to him. 

It is contended, however, that as this note was 
endorsed after it became due, it forms an excep- 
tion to the general rule. But I have not been 
able to find any such distinction in the boc^s, 
' and m the case of Berry against Robinson^ (9 Jah^ 
son 121,) it is decided that no such distinction 
exists. Indeed, there is no foundation for it. It . 
k never understood between the parties that the 
endorsee of a note, whether endorsed before or 
after it became due, should be allowed to lock 
it up in his desk, without any efibrt to collect the 
money, relying on the endorser for payment. It 
forms the very essence of the contract that he 
shall demand it of the maker. . The endorsement 
of a note of hand is a bill of exchange drawn by 
the payee oa the payer, and which he has al- 
ready accepted, and application must be made 
io the accepter before recourse can. be had to 
the endorser. ' 

2. It has been repeatedly decided by this 
Cowt, that the discovery of oral testimony since 
the trial furnishes no ground for a new trial.^ 
And there is nothing in this case to give the de- 
fondants a very strong claim oh the discretion of 
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the Court. For who could have known better ciumLMToii. 

M»y, 1817. 

than themselves whether they \iBd demanded 
payment of the maker of the note ? And it is 
difficult to conceive that they could not have as- 
certained the extent of their evidence on .that 
point, if they had used dne diligence before the 
trial. 

The motion for anew trial must be refosed. 

The other Judges concurred. 

CogdeU for the motion. 

Hayne^ contra. 



James Davis against Francis Robertson. 



This case, was tried before Mr. Justice .A^o//, .i^*^«JL'»y 



lion fcre witUa 
statute oC 



in May term, 1811. The verdict was for the srLn and perju- 

\ *^ ' ites, and there 

plaintiff. A new trial was now moved for. KiSSi!^*? 

-) tc charge the par- 

tv. Buttheane- 

NoTT, J. d'elivered the opinion of the Court, gwtSbothpar 

, . ^ ties, and a note 

This case presents three questions for the con- Si(f"5?'hS2"S 
fiideration of the Court. , Butyieongioai 

note '.\fio . mate 

1. Whether sales at auction are within the ST ^?^ 
etatut« of 29 Charles II. entitled. An act for the 3> '2B**Sr 
prevention of frauds and perjuries. 

2. If they are, whether a memorandum made 
by the vendue Master at thfe time, is such a note 
or m^norandimi in writing as will take the case 
out of the statute .'^ 

»• If it is, whether the testimony of the vendue 
master, proving that such a memorandum was 



t&oeerafUie tri- 
al, the verdict 
was set aside, and 
oewtralcraiiUd. 
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thorize the plaintiff to recover, or whether the 
original memorandum must be produced ? 

The 17th section of the statute of frauds and 
perjuries, P. L. 84, declares that " no contract 
for the sale of any goods, wares and merchan- 
dises, for the price of ten pounds sterling, or up- 
wards, shall be allowed to be good, except the 
buyer shall accept part of the goods so sold, and 
actually receive the same, or give something iq 
earnest to bind the bargain, or in part payment, 
or that some note or memorandum in writing of 
the said bargain be made^and signed by the par- 
ties to be charged by such contract, ' or their 
agents thereunto lawfully authorized." The 
words of the statute appear to me to embrace a,U 
contracts for the sale of good^, wares and mer* 
chandises, and I can see no reason for making 
6ales at auction an exception froiii its operation* 
The case of Simon 'v. Motiros (3 Burrow\ 1921, 
and 1 W. Bhckstone^ 599,) does not decide the 
question. The Judges say they are inclined to 
think sales at auction are not within the statute, 
but if they are, that there was a sufficient memo- 
randum in writing to charge - the , party in that 
case, and it went off on that ground. The rea- 
son for the opinion thro\w out by the Judges is, 
because sg^les at auction are usually effected in 
the presence of a great number of persons ; a 
reason frpm whence I should draw a very difler- 
ent conclusion. The persops present frequently 
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constitute a tumultuous crowd; the sales are cbaukstoji. 

' May, 1817. 

generally conducited in a manner that afibrds the ^"^^/'-^^ 
least possible opportunity for deliberation ; the ^ ^y^ 
crier passes rapidly from one article to another ; • 
no person present takes an interest in any thing 
►except what regards himself, and that no longer 
thg^n while the article is immediately under the 
hammer; and although five hundred might be 
present, one probably could not be found, pot 
even the auctioneer himself, who could recollect 
the price or purchaser of any particular article 
two hours after it was knocked off. The effect 
of the other cases relied on is rather tg show' 
what is a sufficient memorandum to take a case 
out of the statute, than to show what cases come 
within it ; and very well authorize the conclu- 
sion, that without such note or memorandum the 
contract would have been held void. Btft the 
auctioneer being the agent for both parties, a 
note or memorandum in- writing made by him is 
,sufficient to cliargS the party. This principle ia 
not only supported by the words of the statute, 
but it is so well settled ^ by numerous adjudged 
cases, that it^oiight not now to. be drawn into, 
litigation^ {BuUer, 280, Peake, 232, 7 Mast, 558, 
3 Johnson, 399.) Whether the memorandum 
made in thisr case was sufficient for that purpose, 
cannot now be determined, because it was not 
before the Court. On the 3d point, the evidence 
was as follows : The auctioneerproduced a bopfc, 
containing a memorandum of the salfe w^|jich wa^ 
yQU u R 
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first offered, to be the original entry, made at the 
time of sale ; but in the course of examination it 
turned out to be only a copy. An objection was 
thep made to its admission, which was sustained 
by the Court : the original was called for, bol 
WAS not produced : the Court instructed the Jury, 
that this evidence was insufficient to enable the 
plaintiff* to recover; they disregarded this direc- 
tion and found a verdict for the plaintiff! 

I still think the verdict was wrong. The first 
fule of evidence is, that the best the nature of 
the case will admit of must be produced. And 
the most jfamiliar example put by way of illustra- 
tion is, that where there is a written contract, 
tlie original must be produced, and its place 
cannot be supplied by a copy or parole evidence 
of its contents. The original book being the 
highest in this case, ought to have been pro- 
duced : the case from I Espinasse, 270, where 
it was held that if a merchant's clerk could swear 
to the delivery of articles from recollection^ the 
hooks need not be produced, is not in point. 

A merchant's books when ke{ft by himself, 
were not, by the tules of the common law, evi- 
dence of his demand ; they are only allowed no# 
from necessity, and certaiif^ly do not preclude 
the higher evidence required by the common 
law, to wit, the testimoiiy of a third and didifi- 
terested person, who dieJliVered the articles : but 
in the case under consideratioA, the statute die- 
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c)are9 that nothing short of a note or mempran* ^iVy'**!!? *' 
^um in writing, ^hall make the party hc^ble ; and ^^^^''^/ 
Jhe cpmmofl law then eteps in and says, that on * p RoJertao. 

IL trial for the same, the original must he pro- 

duced. The ipotion for a new trial therefore 
must be granted. 

Johnson and Cheves, J. concurred. 

CoLcocK, J. In this case I consider the third . 

« 

ground as the most important, and before that is 
considered I deem it necessary to decide whe- 
ther this is a case which is embraced in the sta- 
tute of frauds. The manifest object of that sta- 
tute was to prevent imposition by pretended 
contracts, supported by perjury, and of course it 
has more immediate relation to such as are made 
in private, and often supported by the testimony 
of a single witness. Sales at auction occurring 
for the most part in large and populous cities, 
are, at all times, and in all places attended by a 
great i^oncpurse of persons whose immediate at?- 
tenlipn is drawn to the various contracts which 
are there niade by the competition which usually 
epsts, and are not liable to any of the mischiefs 
intended to be remedied by the s tat* of frauds ;-tv.v . 
^d this opinion is not only supported by reason, 
but by authority. Irt the case of Simons vs. Mp^ 
tems^ reported in 3 Burrows^ 1921, the Court in^ , 
clined to think " that ^buying and selling at auCf 
tions iw^as not within the statute of frauds;" and 
in a more full report of the same case in 1 vol. 
of Wm. Blackst. Rep. £99, the reasons ape stated 
by the Judges. Lor^ Mansfield says^ ** they 
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c»A«.MTOK. (ji^si is, sales at auction) certainly existed in 
England, and in all other countries, at the date of 
this statute. Is it not, therefore, fair to conclude 
that if it was intended to comprehend them, that 
they would have\been mentioned in the statute ? 
And, he adds, ^^ according to the inclination of 
my present opinion, auctions in general are not 
within the statute." 

WiLMOT, Justice, says, "it may be a great 
question, whether sales at auction are within the 
statute. They were certainly n6t meant by the 
act which was to extend to the mischiefs created 
by private "and clandestine sales. Had the sta- 
tute of frauds been always carried into exrecution, 
according to the letter, it would have done ten 
times more mischief than it has done good :" and 
here I renvstrk that the case now before us is, in 
my opinion, a ^rong instance of the truth of this 
observation. " By protecting, rather than pre- 
venting frauds, I therefore incline to think," says 
this Judge, " that sales by auction, openly trans- 
acted before five hundred people, are not within 
the statute:" and Justice Yaies says, "I much 
doubt whether the contract was within the statute 
of frauds." Now if the case was not embraced in 
the statute of frauds, the evidence necessary to 
support the action was such as would be re- 
quired by the rules of the qommon law, and such, 
i think, was produced. But it was said that 
late cases, and some were produced^ show 
that this is not the established doctrine. Be 
it so : it. is then openj I am free from the 
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shacHes of authority, and shall exercise my cjjVy"mr' 
own judgment ; in doing which I shall make every ^^-^^'""^^ 
exertion to mete out justice, and that the justice ^ RoJ^rtwB. 
of this case is with the plaintiff cannot admit 
of a douht. The defendant makes the purchase 
while the wftter was yef dropping from the bags, 
and then states as a ground; that there was con- 
cealment in not stating that they had been wet 
with salt water. If the fact be true, that cotton 
is not more injured by salt than by fresh water,' 
did not the condition of the cotton manifest that 
the injury was recent, and can it be supposed 
that any man of common sense would b« igno- 
rant that the salt water runs up otir rivers * for 
some distance ? Does not the law on such anoc- 
casion require that men should exercise the pow- 
ers of mind which all possess? I would not be 
understood as saying that the justice of every 
particular case must be bought at the expense 6f 
those general rules which are indispensably ne- 
cessary in the conducrof human affairs; but 
that where the literal construction of statutes 
produced manifest injustice, that I would always 
be governed by its spirit and meaning, admit- 
ting that the rule be not proper to exclude sales 
at auction from the operation of the statute, I 
am against the new trial on other grounds. This 
particular case cannot be within its operation, 
because the defendant acknowledges the con- 
tract ; when applied to for payment, what was 
his language ? " If m abatement be made, I will 
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CKARltBTOV, 

May» 1017. 

William Thompson against William Boyd. 

The case was tried before Mr. Justice Smith, 
«d. teiJiuf: i" January Term, • 1 8 1 3. 

fered in evidence rni. • i* it n i*i i 

a baodbiu issued 1 his was an action on the case for a libel 

by plaintiflT.whieb 

t'iS'Viwr'w'Sich published by the defendant concerning the 



Libel— Tbe ge- 
neral 



bifedi?be^'?'d P^^i'^ti'K i" ^ newspaper printed in Charleston 



J 



bited 

^?S:Slr!Xl cajled « The Times," which was of the tenor and 

that it should /r* ^ ^ ii * 

hare gone to the elJect loUowinfi: : ' 

jitryio mitisatioQ *^ • 

of daisies. 



1^ 



*^ In reply to a handbill circulated in town 
last evening, or this morning, by William 
Thompson^ I deem it due, out of respect to the 
community, to state the expressions allud- 
ed to, together with the occasion which caused 
them to be uttered. On the 30th November, in 
the present year, Mt. William Tkompson applied 
to be admitted into the St. Andrew's Society ; 
being a membet- of thia Society, and present 
when his application was read, I observed that I 
thought he oqght not to be admitted, as his cha- 
racter laboured ui^er the charge of having in- 
sured a brig, (the Betsey, in June, 1801,) from 
Savannah to North Carolina, at the same time in 
Charleston and several other places in the United 
States, and also in Great Britain, when she was 
old, rotten, and not sea-worthy ; that upon these 
grounds, when the vessel was lost, the underwri- 
ters here refused^ to pay him ; that upon a suit 
being instituted against them, commissioners had 
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\heen despatched for the purpose of obtaining CBk%Lwrwt, 
; testimony necessary to substantiate these facts ; 
" thj^i^ those commissions had been returned, and 
that subsequently to their return the action had- 
not; been prosecuted. These /acts are doubtless' 
well known to all the underwriters on the policy, 
one of whom I was myself The names of the 
gentlemen who subscribed it are David Akxan^ 
der, Thomas Steurdrd^ John Teasdak^ John, Haslet^ 
Jos^h Byme^ Kirk and Lukins^ John F. Kerr^ 
Muit and Boyd^ De Larue^ TfWiam Sotnersatt and 
Son^ and Tunno and Price. After this represen- .. 
t^tiofk it must be very evident 1;hat the epithet of 
calumniator, which is bestowed on me, is un- 
merited : I uttered openly in a society, of which 
1 was a member, my opinion of the pretensions of 
an applicant, and avoM^d the reasons upon which ^ 
that opinion was founded. Had I been silent, * 
I should have violated my duty towards the so- 
ciety, in suppressing infornnation, when called 
upon to communicate it, upoti an occasion when, 
if silent, an applicant might have been received, 
whose 'admission would have operated injuri- 
ously to the respectability of an association, 
amongst those who were ignorant of its mem- 
bers, but acquainted with the character of the 
individual Mr.. TTumpson. The appellation of 
coward I treat with contumely, proceeding from 
8uch a m%p, and on such an occasion. 

{Signed) "WILLIAM BOYD.'' 

VOL. I, L 
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REPORTS OF JUDICIAL DECISlONa 

The defendant pleaded the general isBcie ; and 
on the trial in the Circuit Court, oflTered to give 
in evidence in mitigation of damagee, thai 4h^ 
plaintiff was generally suspected of the fraud id- 
puted to him in the libel. He also offered in evi- 
dence by way of mitigation, the handbill wferred 
to in the first and last paragraphs in |;he libel, 
and which was in these words : 



" William jBoyc? having recently made use of un- 
warrantable expressions touching the subscriber's 
character, he was waited on to grant the redress 
customary on sucH occasions, which he refused ; 
in Consequence, I pronounce him a base calumni- 
fttor and coward. 

(Signed), "WILUAM THOMPSON;' 



And to which it was aUeged the libel in ques^ 
tion was- directly and professedly an answer. 
The defendant also further ofiered in evidence 
to prove the fact stated in the libel, the commis- 
sions which were referred to^ and that upon 
their return the plaintiff had discontinued his 
action against the underwriters,. on the policy of 
insurance mentioned in the Ubel ; but the presi- 
ding Judge sustained an objection to the admi&- 
ftibility of this evidence under the general issue, 
tod the Jury found a verdict fcwr the plaintiff fer 
one thousand five hundred dollars daq^es. 
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JoHN^soN, J. delivered the opinion of the Court ch*»l«««», 

^ May, 1817. 

The grounds necessarily arising out of the v^'n^-^*' 
case'as stated, and several others, are taken cm a ^^*" 

* Boy*. 

motion for a new trial \ but as the Court was * y 

tinanimousiy of Opinion that the defendant is en- 
titled to a new trial on the second ground, and 
have declined expressing any opinibn on the 
others, it is thought unnecessary to state them. 
The second ground was, that the presfding 
Judge erred in refusing to permit the defendant 
to give in evidence, under the general issue, by 
way of mitigation of damages, the handbill above* , 
mentioned, which was* expressly referred to by 
the libel, and to which it was. professedly an an* 
swer. ' * , 

One libel cannoit be pleaded or set oiF as a 
justification in an action brought upon sgiothtr; but 
whatever is material to the issue may be given in 
evidence. In actions for words either parole or 
written, wbich are in themselves actionable, and 
in which it is not necessary to prove special da«- 
fnages, malice is si; sine qua non ; it is .^ essential 
ingredient. The general issue, therefore, puis 
the question of gcaalice directly in issue : what*- 
ever, therefore, goes to prove the existence or 
waiit of n^alice, is clearly admissible. Upon the 
$2aa[iLeprinciplt,the occa^on and manner of speak* 
ing or publishing the words are always admitted 
as going to show the quo animo. The inquiry then, 
is, whether the handbill offered in evidence went, 
to show Ihe quo animo with ^hich the libel 
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cmiiwph, was published, or the occasion wWch called it 
forth? The libel itself contains sufficient evi- 
dence that the handbill was the occasion which 
~ induced its publication ; and it is obvious, that ^i 
Hie time the defendant was writhing under the U* 
bellous matter contained in it, and that to repel it 
was at least in some measure the quo animo. How 
far it ought to have had the effect of excusing the 
wrong done by the defendant, wa$ a quefstipn for 
the consideration of the jury. Thej might per» 
baps have considered the handbill itself as a con- 
. i^equence of the preceding declarations of the de- 
fendant, stated in the libel ; but whatever influ- 
ence it might have had, it was clearly admissible. 
I will not, however, like Lord Kenyon^ in Anthony 
Pasquin^s case, throw the plaintiff's parchment^at 
his h«ad, and dismiss him from the Court with in- 
famy. But I am clearly of opinion that the mo- 
tion for a new trial ought to be granted. 

The other Judges concurred. 

Prioleau for the motion. 

K. L. Si^^ms^ contra. * 



^ 
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Thomas Williams, Senior, against William 

M^Geb, Junior. 



CSASLSiTON, 

May, 1817. 




This was an action of trespass, to try title*, xt^^^vS^uj 
tried before Mr. Justice JVb«, at Williamsburgh, X at'^tbV'SIi 
inOctober Term, 1811. The plaintiff claimed u«- Sw^^it*^^^^ 

- ttud To ditputc* 

der a recent grant tor 990 acres, or thereabouts^ ^ew****^!- 
This was adduced in evidence, and proved to ed tVr^umpuLa 

of acraot, » mw 

embrace the locus in quo. The defendant gave in *^ »»«*»< • 
evidence a paper purporting in its . terms to be a 
record of a survey of 500 acres, which it states 
was .located under n^ grant ibr 48,000 acres, 
granted by the lords proprietors, on the leth 
August, 1698, unto John Bayly ^ of Ireland, then 
deceased, and that it was thus laid out to John 
Bayly ^ his mna and heir; This certificate of sur- 
vey is dated the 8th of December, 1729, and 
signed by Francis Yonge, Surveyor General. 
There was evidence, that in 1790, or about that ^ 
period, the plaintiJST was put in possession of a 
part of this land, and an adjoining tract, by Wil- 
Ham Hort. The latter was granted to ^lice 
Clihbe$^ the 7th Dece«iber, 173A, and the title of 
Hort to dus tract was either proved or admitted. 
The dwelIing4ioUse which thie plaintiff occupied 

* By an act of 1791, the fictitious proceediogt in the action of eject- 
IDent were aboli^ed, and this action substituted^ to try titles, in which the 
..stal names of plaintiff and defendant shali be used, and the jury may 

«ward damages for mesne profits. And act^of assembly relating to eject* 

aient shall he construed to estate to this new fonn pf action. 
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^ftu?i*i8i7*' while holding this possession, was on this tract; 
^•^"^^'^^^ but he planted on the one in question, as weD as 

WillmiH 

MeGee. ^^^ othen The parts of bo<Ji tracts which were 
occupied, were adjoining, and some of the -wit- 
nesses declare that they never understood 
there were two tracts. A like possession had 
been held by the plaintili^ or by others as the 
agents or tenants of ffort, from the period when 
the plaintiff took possession in 1790, till 1804, at 
which time" the plaintiff put Henry Sissen on the 
land, as the tenant of Hmi^ declaring in a .written 
' acknowledgment, written by him and signed by 
Sisson^ that he, the plaintiff, did the act as trnstee 
of Hort. He had obtained his grant at an inter- 
mediate jferiod, viz. 7th May, 1792. The de- 
fendant gave in evidence the grant to AUce Gibbe$^ 
which called for some of tihe sahie adjoining pro* 
prietors, as the cejtificate of survey before men- 
tioned, and there was a very remarkable coinci- 
r dence in tbe^ corresponding lines, where the 
defendant <iontended, they joined. The jury 

* found the identity of the htus^ and the adverse 

surveyors appeared to have agreed upon it. 
There was no evidence that fforf claimed under, 
or with reference to, this certificate of survey, nor 
was there any evidence of title iA lam. The pos- 
session of those who held under jfiFor/, did not ap- 
peS,r to have covered any considerable portion of 
, the land in controversy. The defendant claim- 
ed the quantity contained in this certi£cate« The 



.» * 



j 



*• s 



r .- 



IN THE STAT5, OF SOUTH CAROLINA. 



87 



WiUHVM 



trespass was proved or admitted, aiid that th^ ciAttwroir. 
defendant held under J%r^. 

The presidiiig Judge charged the Jury that 
tbej mighA consider the possession of the plain* ' 
tiff as the possession of Harty if they were satisig- 
cd he acted^ while he held sudR possession, as the 
agent of Hort. The possession was from 1790 
to ,1806, when the action was commenced. The 
. Jury found for. the defendant generally* 

: Cbojivbs, J. delivered theopinion of the Court 
In thk case a new trial is moved for, on the fol- 
lowing grounds : 

1. That defendant produced no original grant 
to the land in dispute, nor any evidence of title 

; or possession to authorise a presumption that a 
grsmt once existed. 

2. That if a grant ever existed, the tocus in qm 
I < was not proved. ^ ^ 

3. That the presiding Judge misdirected the 
f Jury, in charging them that they might c^sider 
( the possession of the plaintiff as that of the de- 
fendant's lessor^ if they considered the plaintiff 
as the agent of the latter. 

I have striven very hard to sustain the verdict 
m this case ; I am satisfied that the claim of the 
plaiirtiff is one entitled to no fetvour. To say the 
least, I am satisfied he came to a knowledge of 
the defect in Hort's title, if it be defective, while 
I acting as his agent ; that his knowledge of that 
fact induced him to take out the grant on which 
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ciMRid^Mr. te relies, and that he studiously concealed tint 



May, 1S17. 



WilJfciBi 
McGee. 



act from his principal. But we are not the dis- 
pensers of favours ; it is our dutj to administef 

the laws, and, however as men and as Judges we 

may disapprove this breach of confidence in the 
pUintifT, if it do noY legally invalidate his claim, 
we must adjudge it to him. 

L The first question is, did the evidence sup- 
^" • port the verdict as to title.? The plaintiff pro* 

duced an original grapt from the state to himself. 
This entitled him to a verdict, unless a better ti- 
tle was established in some other person. Did 
the defendant prove a better title in his ledsor ? 
J^id^'^Jf. He produced no original grant ; the only evi-^ 
Mr'tS fitarvijSJ dence which had any beariog of*that kind, was 
JSlt'^'^Sduc'Sf. the record of survey, certified by the Surveyor 

will itot wtrrailt /^ • -iji* /y* i i '!• i 

the coiurt tp pre- Gcncral : and this aflTorded conclusive moral evi-^ 
S o?'u^*'pirtafe dence of the existence of an older grant than the 
J?So»*wfHP^^^'^*^^^' ^^twas it legal evidence to prove 
S?Si!E^ title in t;he defendant's lessor ? There was not a 
tittle of evidence, written or unwritten, to show 
V ** that those under whom the defendant claimed 
ever pretended to hold under this grant. . There 
was nothing to connect their possession with this 
grant. But if their* possession had been con- 
nected with it, was this record- of survey 
sufficient, under the circumstances of this case, 
to authorize the Court to presume the existence 
of the grant to which it refers ? I think not : this 
document proves the existence of better evi-. 
deuce, and points to the records of the land office 



* «» 



h 



JL 



Iir THE STATE OF SOUTH CAROLINA. 

as the place where that evidence may be found. ^J^»^*J^» 
Until sdme evidence is given, that by time and v^^/-^^ 
accident, or other cause, that evidence which at ^^^ 
one time existed has perished, the Court is not at -— -— ^- 
liberty to presume what it seems probable may 
be proved. If it should appear that no record of 
such grant exists, considering that the records of 
the country have been exposed to the accidents 
and ravages of a civil war, and many other casu- 
alties of time and accident, I^bould deem the do- 
cument produced sufficient evidence of the ex- - 
istence of the graiit it recites, and presume 
that it had perished by time and accident. 
If we are. iiot at liberty to presume the ex- 
istence of a grant^ to support the title of the 
defendant, we are less at liberty to presume ' 
the same fact without reference to any title at 
all. There is then no evidence of an original 
grant in any person which cair defeat the grant of 
the plaintiff^ and the question turns entirely on 
possession. It is true, a grant is necessary to r 
support a title by possession, but 1 tMnfc for this JS?7 mieTr 
purpose the grant to the plaintiff is quite suffi- SsSSt^sutej 
cient, and will support either his own possession, 
or* the possession of the defendant^ns lessor. I 
think, too, that the charge of the presiding Judge 
was correct, that the possession of the plaintiff^ 
acting as the agent of Hort^ was the possession 
of the latter. The evidence in the case esta- 
blished clearly, I think, such a possession as 4 
gave the person entitled to the benefit of it, a le- 

VOL. u M 



^ 






May, 1817. 



WUliams 

V. 

McGee. 



90 Reports OP judicial deciswns 

gal title to some part* of the land in question. 
The- proof, however, appears to have establish- 
ed the actual possession of but a small part ; and 
here we are brought to a question, which h^s 
long agitated, and continues to agitate, oiir land 
law. It is much to be regretted that the law on: 
this subject, which ought to be more certain and 
settled ^han on any other, should have long been, 
as I believe it has, scaJ-cely understood either 

deSdU^^'^S ^y ^^^ ^^^ ^^ ^^^^h. In a late case, (Reid vs. 

S» .35 ^'^"^^'^ decided ih the Constitutional Court at 

gSS^^l"^*^^^' .**^^ whole subject was under consi. 

claim? compr?^ deration, and that Court settled, and I hone im. 

fcend the whole _ _ j^ 

qu«wty claimed, movcablj Settled, the following points : 

1 . That n^ked possession wiU give title. 

2. That actual possession of a part shall, un- 
der certain evidence of claim, be considered a 
legal possession of the whole quantity claimed ; 
but it remains undetermined what that evidence 

, shall be. On that question, the several members 
of the Court, I understand, held very different 

^ opinions, which they have declared in the case 
I have just mentioned. I have hot had the ha^- 
jpiness to s^e these opinions, though I have been 
informed by my brethren of their substance. •Orj 
the point which remains unsettled, I am oblio-ed 
to declare my opinion, in order to decide for my- 
self this case, and on the other points I think it 
my duty to nse the ocfcasion to declare my coh- 
ciarrence,. in order to give any support in my 
power to the stability of the law on this impor- 
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tant subject. This I shoujd do, for this reftaon, cvamlestoh. 



if I had thought these points erroneously deter- 
jmined ; but I have the comfort to beKeve that 
they were correctly determined. * 

I. I think naked possession under our act of 
assembly gives title. By title, I mean the right 
t(f hold, recover, , transmit, and convey for ever 
the possession and use of the land ; and I am 
to be understood only to speak of land which 
bas be^n granted by tha -smzerfeign authority. 
The act enables the occupant for five, years^ 
with the exceptions which it contain^, to re- 
sis| and maintain a possessory action^ the on- 
ly action that can be maintaine^d in this State, 
tvhich is a perfect title, to all useful and ra<* 
tional purposes.. This opinion, is supported by* 
the analogy of the Eilglish cases. The pro- 
spective clauses of our att of assembly, (and we 
speak of thi^m,) are, in effect, precisely the same 
as the prospective clauses of the statute of 21 
J a, V. c. 16. Bqth take away the remedy of the 
claiipaot out of possession, without expressly 
conferring tftle on the occupant Yet, under :the 
^English statute, the Courts do not require any * 
accompanying title, to give effect to possession. 
1 Lrfi Rmj. 741. BaUantine on Lim. 23. Indeed, 
the very case of a Squatter is stated, and said to 
be allowed by all the Judges. The case is, " If 
a cottage is built in defiance of the lord, and 
quiet possession has been had for 20 years, it 
is within the statute?." BaUantine^ 2(J, BuJkr's JS\ 
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^mvirn'* ^* '®^' ^^ defiance is meant, of course, a pot- 
session unequivocallj adverse. The doctrine of 
colour of title, as a necessary foundation of act« 

- of limitation, is only to be found in the American 
decisions, in which it has been sometimes rather 
capriciously adopted, and almost ^always drawn 
from the peculiar phraseology of the particul&- 
act under consideration. In our act of limita- 
tion, there is nothing requiring or authorizing it. 
Two other acts of assembly have sometimes be^n 
relied upon to support a different construction : 
one," An act for the remission of arrears of quit 
rents, registering patents, &c.'' PtA. Laws^ 1 30. 
The other, « Ao act to restrain particular per- 
sons, therein described, from obtaining grants of 

• land, &c." Ptti. Laws, 427, 428. But if these 
acts be examined, they will be found, as far ai^ they 
can relate to this questlbn, to be intended mere- 
ly to supply the place of original grants. The 
first act expressly saves the 'rights of all persons, 
and though the latter says that five years actual 
possession before the4th July, 177d,sha|[bedl»e»Ei- 
ed a good title ; from which it i^ inferred, that un* 

' der the act of limitations^ possession nterely do^ 
not give title ; yet the terms of the clause and the 
tenor and object of the whole act, show cleady 
that the intention of the legislature was merely t^ 
supply the place of original grants, many of 
which bad been lost during the war of the revo- 
lution. This doctrine of colour of title se^ns by 
th5«e who use it, to be very badly defined. 
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Surely tide jargon of the old pleadings baa nothing ^Jd^yiVg^r* 
to do with it. and to resort to it is only to encom^ ^^^^^^^^ 

WillUnt 

her the isnbfect. I onderstfeind by colour of title, ^^^^, 

any written muniment, purporting to vest title in 

tile person claiming. I say written, for although 
I think a descent, ca&t, and the like, will equaUy^ 
in an abstract sense, constitute colour of title ; it 
}^ not used in this sense by thow who introduce ' 
it. U this be a correct idea of colour of titite, 
and it be a necessary basis of the act, the fellow* 
ing consequences may be inferred : If Ji had qui* 
etly enjoyed Black jicre for five years under a 
naked possession, and died f leaving it to descend 
to his heir, though the heir should occupy it for * 

five subsequent years, yet his possession would 
not be within the statute. But if he had pos- 
sessed it but for one hour, or had not possessed 
it aU, and had devised or conveyed it by deed to 
the person wbo became his heir, the case of the 
latter would be within the statute. Again, if Ji 
had occupied Bkck Jicre for fifty years, his case' 
wotiM not be within tbe statute. But if he had, v 
witiii an instant's possession, or withoutit,conveyed 
it to j?, and the latter had occupied it for five 
years, his case would be wilbin the sAitute. But 
upon principle, legal, mtoral, or political, why 
should the superadded writing make suiy diflfer- 
cfnce in these cases, as the foundation of title? 
The effect (^.colour of title, as before defined in 
establishing ^its, defining the subject claimed, 
aad in fixing the ^actent of the feg^l, dd conse- 
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ctfAiLBBTON* quent on the actual possession, is .^ diiSferent 
thing, which We will presently consider. A n^ 
ked possession, I then conclude, gives title ; and 
- this^ I believe, has been the invariable construe- 
tipn of our Courts, from the passing of the act to 
this dajt 

2. Actual possession of a part shall, under ceiv 
tain evidence of claim, be considered a legal 
possession of the whole quantity claimed. «It i& 
very evident, that in the state pf the country 
when the act of limitatiops was passed, when ve- 
ry little, of it was settled, when the grants were 
large, when titles were recent, and could more 
easily be deduced and established,* the act 
would have fallen very far short of its declared* 
intent, if it had been confined in its . operation to • 
actual possession. One is obliged to believe, 
that it was as much the object of the act to pre- 
vent encroachments upon large tracts, which, 
were but partially cultivated, as to protect the* 
spot which the proprietor cultivated and, lived 
upon. A different construction might suit CJbiinat 
but in this country, at the time the act was pass- 
ed, at present, and at every intermediate period^ 
this construction has been necessary to secure 
the titles of the inhabitants; and is more ne- 
cessary at this period than at any. other time. 
At this time, the instances, in which an unbroken 
chain of title, from an original grant ,down to th€^ 
present possessor, can be made out, are very 
few; and unless the operation of the act jbe ex- 
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tended beyond actual possession, there are few ^iYy^m??'* 
landholders in the country who could resist the in- 
trusion ofan ingenious and unprincipledtrespasser. 
Soch a trespasser may enter upon uncultivated • 
parts of their lands, and bid them, and all the Courts 
of tha country, defiance. There will be no mean 
of ejecting him but by proving a perfect title, un- 
less the* spot has been actually occupied. Every 
practitioner must feel the force of this remlirk. 
It appears to me. there is a great misapprehension 
on this subject. It is supposed this construction 
exposes the landholders of the country to the in- 
trusion of the people commonly called squatters. 
But the very reverse of this is the fact. It may 
expose lands whose owners have abandoned or 
entirely neglected them. But it is essential to 
the security of the titles of all the valuable settled 
lands of the country. Without it, in a country 
iike this, where a perfect title can so seldom be 
proved, and where enclosures are only used for, 
cultivation, trespassers might come up to the ve- 
ry threshold of the proprietor, and he would be 
without remedy. It is necessary to extend the 
rights of possession beyond the actual pos* 
session; and why should you stop short of the 
quantity claimed, if the limits of it be suffi- 
ciently established.'^ It seems to me that the 
nature of the thing and the object of the act, re- 
quire us to go thus far. I believe this had Jbeen 
the construction of the Courts, and the under- 
standing of the country, for almost a century, un- 
til a different construction was suddenly adopted 
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^l^^^^7.V' i^ /ofiw vs. Smithy and GotmUne ts. Tb^us. The 

May, Ml 7. ^ 

^•^^^^^^ rule there adopted one would be inclined to 
„ ▼: characterise as fancifuU if it were not worse. It 

MCG66. 

'■^ of necessity brought ever j case into Court, for 

8Srfthy''c!S2rtiJi no Judge or lawyer in the land could form a rea- 
sonable conjecture as to the legal limits of a ti- 
tle by possession. The oracle could only be 
pronounced on the tripod. It was necessary to 
be sworn of the Jury, to know where the limits 
of your neighbour's land lay, whether it consist- 
ed of 500 or 1000 acres, or whether it lay to the 
right or the left, or in the centre of a given hem. 
I consider tlfe Court in R^d vs. Etfert as having 
gone back to what had been long the established 
law of the state, and I with great pleasure go 
back with them. 

wiiit«viiiMKe 3' ^"* *^^ great difficulty remains, and it was 
&^SSi ffa^ probably this which drove the Court to the adop* 
<Sbn of the rule in Jtmes vs» Sw^tk^ and Gourdim 
vs. Theus; what evidence of claim and limits 
shall be deemed sufficient ? And here I think 
the very terms of the question suggest the best 
, solution of it. Jt is a question of evidence ; the 
evidence must be sufficient. In this, as in other 
cases, there are circumstances, which, if multi* 
plied to infinity, would not in themselves be suf- 
ficient, though they may sometimes be deemed 
slight auxiliaries ; as, for example, grazing cattle 
on tbe loctis in quo. There are others which must 
be conclusive, as enclosure. There are others 
less conclusive, yet sufficient, as a junior grant 
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or bdnafide conveyance ; aa old, however,' as the *^5f/^1?' 
possession relied upon. It would be vaki, and 
it would be dangerous^ in any one judgment to 
attempt to establish a rule for all case^^it per* " 
baps cannot be done in a thousand. If the 
Court possessed legislative powQr, and could 
enact their decision as a statute, it could not be 
wisely done at any given moment; it must bd 
done by successive decu»ons. It is, and ought 
to remain, a question of evidence ; and no two 
c^ses probably can, be found exactly alike. 
Some Jeadittg rules may be suggested, and they 
will be established or repudiated by successive 
decisions. Thus 1 am of opinion, 1. That in all 
cases .the extent of Ihe claim ought to be esta- 
blished unequivocally, and ought to have been 
uniform for the period required by the act to 
give title. % That naked possession should 
cBTTj with it only the spot occujHcd, (an ex* 
treme case may occur, but it should be treated 
as an exception,) and superadded enclosttres. 
3. That actual possession of a part,, unider or 
with unequivocal reference to a colourable title 
in writing, (defining this title as already men- 
ticmejl,) or a survey made by public authority^ 
should establish a legal possession co-exteni^ve 
with the claim <^ title. 4. That actual posses- 
sion of a part of a tract of land, well defined by 
use, or obvious and well known boundaries, shall* 
l>e co-extensive with the limits of such bounda- 
ries. For example / if ^ has held qufet passes-- 
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» #ioii otBkuk nAere^ whose boundaries have beai 
well established; has cultivated the principal 
fields^ and occupied the mansion, &c. kc. this 

* poBsession, wkhout hxxy immediate ccftivejanee 
to;«/f , should ^ve him a title to the whole tracts 
though lie should not haire ai^ually used or pos* 

sessed more than a durd or a Iburth of it But 

« 

if A build a cabin on a remote Corner of this 
tract, he does not by- that manifest a title to 
Wmh Jlere^ but only to the spot on which it 
stands. 80 if Bhck Actb and WhUe Jitre adjoin, 
and ji^ having an tmequivocal right 4o Bhck 
-•^€fe^ occupy a small part (near4heir reciprocal 
boundaries) of WhUe Jiere^ under circumstances 
which leave it doubtful whether he daim it as a 
part of Bhdc Acre or a part <^ White Aercy this 
will not give him a claim to more than he actu- 
ally cbveatB by im possession. ' These are merely 
examples put by way of illustration, and ^ 
question will always occur whether the party 
claiiBai^ held wi&x reference to limits and fooun- 
daties «ufficieiitly estaUi£^d« * Sometimes ques* 
ti^is of difficulty will occur, but they will be of 
Ike same nature, and not ^oore difficult tha» 
otiher questions of possession, of pemonaf id^iti«- 
ty, Uflfid identity of property, which occur daily in 
our Courts. Time and successiv^e determiiia* 
tions will give aU the {precision and certakity 
to atke subject ^ which it is ausceptible. To add 
an example which the ^^ase before ^us fumtahes, 
i afii ^ opinion, ^bal if it had been proved tM^ 
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tbe defendants lessor had uneqmvocally claimed 

imder tbe record of Bwvey which he gs^re in 

evidence, it would have established his title by 

iKMiessioR to the whole of that surrey. But oq 

ithe contrary, it does not clearly appear that ht 

^ did not cSaim it ad a part of Aie ad|ott»iig tract, 

to which his title is unequivocal. 

2. As to tbe hem m guo^ we are all very clear 
. ^at wa« «uffic%ntly |nroved. The face of the 
papers leaved no doubt < on' the subject, and wie 
wouM rely with coi^dence, had we any doubt,, 
on the verdict of a Jury of the vicinage, or the 
agreement of tiie adverse surveyon. 

3.0n the charge of the Judge, I have already 
declared my opinion ; * it VfOB perfectly corf^et 
On the first ground, therefore, I am of opinion 
that a new trial ought to be granted, and lliat i» 
the unanimous opinion of the Oblttt. 

Richardstfifi for the motion. . 
K* L. Sima^Sf contra. 
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CiAKLirroir, 

Viy, 1817. 
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▲ bOl or •%' 

a oenoo la 
CliafiMtoiiy M m 
ftnoa in If «*- 

York, it « fo- 
reign bill! Md if 
not pratflitnA for 



tboucb noticn be 
giirnnoritibtinc 
diihonoiired, tlie 
bolder wmk9t it 
bit own, and dls- 
cbufes thiB no- 
dorser. 



GrcoRGE Duncan again^ Isaac Course. 

« 

, The case was tried before Mr. Justice Nott, 
at Geoigetown, in November Temii 1811. 

This was an action of assumpsit, brbught by 
George Duncan of New-York, agaiqst Isaac Caursej 
resident in Ihis state. The defendant gave in 
evidence as payment a bill of ef change^ drawn 
by a Mr. Hpfanes of Charleston, on a person in 
New-York, payajble to defendant, and endorsed 
by him to plaintiffi This bill had not been ac- 
cepted nor paidy of which plaintiff had given due 
notice ; but he had omitted to have it prot^ted 
for non-acceptance. This gtve rise to two ques- 
tions : 

1. Whether a bill drawn by a person resident 
in Charleston ofk a person resident in New-York, 
and payable there, is to be considered a foreign 
or inland bill ? 

2. If a foreign bill, whether a protest for non- 
acceptance is indispensably necessary to give 
the endorsee recourse to the endorser ? 

The presiding Judge on the circuit instructed 
the Jury that it was a foreign bill, and that by 
omitting to have it protested for non-acceptance, 
the plaintiff had made it his own, and that the 
defendant was exonerated. The Jury found a 
verdict accordingly. The object of the present 
motion was to $et aside that verdict, and to grant 
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anew trial, on the ground, of misdirection of the cjolmw. 
Court helow. 



May, 1817. 



• • 



DUDGMI 

V. 

Course. 



NoTT, !• delivei:ed thp'ppinion of the Court- — 
Judge Blaekstone^ spealfiflf^ on this subject^ 
says biUs ofex<!^hange are forclgjvlRhen they are 
drawn by a person residing abroad', jri^n his cpr^ 
respondent in En^and, or vice versa; .^prinland, 
when both the tlrawer and drawee reside iri the 
kingdom* 2BladbL4&7. . Another writer on th0 
same subject says,, foreign bills are those whicK: 
pass from one country to another : inland^ those ' \ 
which pass between persons residing in the same 
country. Kid. In further illustration of the sub- 
ject, the same Writerbbserves, that in Italy, Ger- 
many, and France, where the trading cities, , 
though included within the limits of an extended 
government, were ineflfect under the distinct ju- 
risdiction of sovereignties independent of each 
other, bills passing between them are considered 
as foreign bills. Sovereignty or jurisdiction 
over the subject appears to be the criterion by * 
which to determine the character of the instru- 
mei^ Previous to the adoption of our present 
constitution, the Several Staters must have been 
considered separate and independent sovereign- 
ties. The old articles of confederation ex vi /er- 
mine, were nothing more than a league or treaty, 
by which so many sovereign and independent 
States had agreed to act together for certain spe- 
cific purposes ; and although under our present 
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ciMtLsmv. eonstitution they have assumed somewhat more of 
a 5^nsoIidated fonn of governtnent aer to tcertaiii 
national objects ; yet, as to all objects of internal 

-*^ concern, their indiyidcifksovefeignty remains on- 
impain^. It wOuUb.^em correct, therefore, to 
consider bil^^befWt^en the sereral States^^ as fo> 
reign. Th^f^ik&re aH the characteristic^ gF fo- 
reign bjl^***^hey are usually sent. in sets. Ex* 
<!hfuig^ iK" allowed on them ; and dnless a protest 
.ii.lq'JJe received as evidence of non-acceptance, 

. ./•die difficulty of proving the fact would rery much 
'obstruct that kind of intercourse between the 
States. For, except the distance, it would sot 
be less difficult to procure evidence c^such a fact 
from New- York than London. However they 
may have been considered in other States, there 
has never been but one opinion on the sulg'ect in 
this State. Indeed the principle was considered 
so well settled, that on the trial, until a Afferent 
opinion was found important to tlie event of tlie 
cause, the counsel concurred that there could be 
no doubt about it. And it cannot be expected 
that we should vary our practice, and change our 
opinions, with the varying and confficting deci- 
sions of other States. If, then, tWs is to be con- 
sidered a foreign biD, a protest for non-accept- 
ance is indispensably necessary, and cannot be 
supplied by the oath of the party, by witnesses, 
^ or any other way. Indeed, it is said to be a part 

erf the constitution of a foreign bill. Ckitty^ 1 69^ 
157. But on this point also, it appears dlflerent 
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opbioiB bssm hid&i ei^rtained m the. United 
States* . 3 DaUaSj 365. Braum v^. Barry. Do. 
415. Chfire rs. Russi^ In the first of those 
pases, CSiief Jnstioe EBstvorA c^ys, that ordina* 
rily, in an action on a hili i^ exdiiaiij^ against the 
drawer for nonrpajment, a. protest for non-ac^ 
ceptance need not be produced. That opinion, 
however, seems to be bottomed on a dustom of 
the merchants in the United States, and au- 
thorizes the inf^^nce, tibat that learned Judge 
was of opinion the custom of the merchants in 
England was otherwise. But no such custom 
has prevailed among the merchants in this State. 
The Englkii U\r hw^ heen received here in its 
foil extent, until it may now be comidered aa 
constituting a part of the common law of this 
State. Indeed, by the 7th section of the statute 
of 3d and 4di Arnie^ c. 9th, which is of force in 
this State, it is declared, that if any person doth 
tccept any such bill of exchange, (or and in satis- 
faction of any former debt, or sum of money for*- 
merly due unto him, the same i^ajl be accounted 
and esteemed a foil and complete payment of 
such jiebt^ k* such person accepting any sudb 
biii for his debt, does not take his due coui^e t^ 
obtain payment Aereof^hy iCndeavouring to get 
the same accepted and paid, and make his pr<> 
test as afoiiesaid, el&er for non-acceptance or 
noiVfiiaymefiA Hiereof. • If any doubt can be sup- 
posed to exist, with regard 4o ihe conatiiiction of 
this sfotute, (and I am not aware of any,) it must 
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i 

^Suy™!?"' ^ considered as removed by the uniform pnic*' 
^-^'N^-'i^ tice of our Courts, arid the universaUy received 

Smith . . , 

Airt^ opinions of the bar. Being satisfied with the 

" verdict on this ground, it is unnecessary to give 

any opinion on the 6ther points in the case. The 
motion for a new trial must be refiised. 
Gac2M/«n for the motion.. 
Biehardsany contra. 



ebjedlior to I William L. Smith agcdnst Joseph Alston. 

wrtt that the ii»< " 

pressioD of. the 

coal -mtA not on . 

Usi^ie: udrt The case was tried biefore Mr* Justice J^otL 

•11 events comes 

5Jfel3Jn?^'j,tt ^* Georgetown, in November Term, 1811. 
Ji?tbe wiS"fe This was an action of debt on bond. The 

r€»d5foctria).:, 

proceedings were made up ready for trial, and 
just- as the cause was about to be submitted to 
the Jury, a motion was made to set aside the 
proceedings, on the ground that the writ was not 
sealed with the seal of the Court. 

Upon inspecting the writ there appeared to be 
a seal affixed ; it was signed by the clerk, and 
every thing appeared regular, except that no im-. 
pression was left by which it could appear to &e 
eye that it was actually the seal of the Court. 
The motion, therefore, was overruled. Evi- 
dence w^s then ofifered to prove that it was tiie 
practice of the clerk to attach a wafer or piece 
of wax to his writs, wiftbout impressing the seal of 
the Court upon it. This also was refused, and 
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- /tibe plaintiff waB permitted to take a verdict. A ^J^'^'^'gjj** 

motion was now made to set aside that verdict, ' 



on the grounds above stated. 

NoTT, J. delivered the cjpinion of the Court. 

If this motion could at any stage of the pro- 
ceedings have been entitled to consideration, it 
came tod late. The party by appearing and 
pleading to the action had waived the objection, 
and admitted himself regularly in Court. A de- 
fendant is not to be permitted, after availing him* 
self of all the delay, a^d driving the plaintiff to 
all the expense incident to the usual course o( 
legal proceedings, to turn him round on a mere 
technical objection that does not aSect the me- 
rits of the case. I think thete has been a case in 
this Court where it was held, that where the writ 
was without seal the party had lost the benefit 
of the objection, by not availing himself of it at 
an early stage of the cause. But if the objection 
had been made at an earlier period, 1 think it 
ought not to have been sustained. The impres- 
sion made by a seal in the ordinary hurried 
course of busine^ is fi^quently very slight, ne- 
ver indelible, and always liable to be effaced by 
time and accident. Its genuineness is more usu- 
ally determined by the manner of its authentica- 
tion, than by the characteristic and distinguish- 
ing emblems left upon its face. It must always 
be so in the case of a foreign seal ; we can only 
judge of it by the faith and credit due to tjbe at- 
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caAMBvrotf, testation of the keeper ; and the same credit if 



fimiOi 

V. 

A)>tOB. 



due to our own officers. The duty of the dexk 
of the CourVb to affix the seal of the Court to 
every judicial process. That duty he is sworn 
to perform. He has by his attestation declared 
that the seal affixed to this process is the seal of 
the Court ; the judge below was therefore aw* 
thorized to conclude that it was so. The acquiF 
escence of the party was a tacit acknowledge- 
ment of the fact If it was intended to allege 
frauds foj^ery, or any matter in pais, the party > 
by plea should have tendered . an issue to the 
Jury. The eridence then offered might have 
been admitted, but it ought not to have been re* 
eeived by 4he Court This motion, therefore^ 
must be refused. 

Fomrey forthe motion. . 

GadsdeUj contra. 
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BjMy DiTMHEE, & Co. agmna William Ackwortb. ^^ 



The same against Johiv Cowait. 
These actions were brought against Aehworth 



fcCOk 

T. 



J* CowtBt 



BUlofaBclMi^ 



«s the drawer, and Coica», the accepter, of a bill ^'rSiSTS 

/i 1 « 'f T^T -Bi • CiiirlestoD, upon 

Of exchange drawn in Nassau, payable in •'«>»«>>* «rtkift 
Charleston. AckwoHh was a resident of Charles*- Swiw^ 2J 
ton, and the captain of a vessel belonging to ^3^*"'™"'^ •*■ 
Charleston, and owned by Cowcm^ who was a re- JSSSt^S*^ 
aidant merchaitt of Charleston. The plaintifl^ ^^ > ^ 
were merchants engaged in commerce between 
these {daces. The bill was not paid by the ac- 
cepter, but thei^ was no evidence that it Was re^^ 
turned to Nassau under protest One witness ^ 
testified, that according to the usage of merchants ' 
ki Nassau, the drawer of a bill in that place on a 
foreign country, is liable, on the bill being dis- 
^ honoured, to \2^ per cent, damages. The ca- 
0es were tried before Mr. Justice Smithf in Janu- 
ary Term, 1813, who charged the Jury that they 
fhould give a verdict according to the law of , the 
place where the bill was drawn. The Jury gave 
a verdict against both drawer and accepter for 
<lie amount of the bill and damages. A new trial 
is now moved for, on the following grounds : 

1. That a bill of exchange is to be governed 
by the lex loci where it is made payable. • 

2. That the bill not having been returned to 
Nassau under protest for non-payment, no damsf^ , 
ges could be recovered, except interest. 
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cii/«LESToif. 3. That the drawer and accepter both being 

M«y, 1817. * ^ *^ 

^^^^s^'^ rosidents of Charleston^ and the bill made pay- 
able there, it ought to be considered as an inland 
* bill, on which no damages would be recoverable. 



I 



T. 

W0. Ackworth 

Sum 

▼. 

J. Cowtn. 



Cheves, J. delivered the opinion of the Court. 

The only material question in these cases is, 
whether damages shall be. allowed. Damages 
are, according to the general law merchant, 
compounded of the ordinary ejipenses incurred 
on a bill of exchange which has not been honour- 
ed, and the price of re-exchange. The last js 
the great ingredient. To determine whether da- 
mages are due in this case, we ought to iuquire 
what re-exchange is? It is the means of placing 
money at the place where the bill is payable ; it 
is the difierence between the value of money 
where the bill is drawn, and where it is payable. 
If the plaintiff recover in the money of the place 
where the bill is drawn, 'he is entitled to this dif^ 
ference. If in this case he h^d brought his suit 
in Nassau, he* would have been entitled to the 
re-exchange; but he has brought, his suit in 
Charleston, where the bill was payable, and has 
recovered in the money of Charleston, the dif- 
fwence between the value of money (establish- 
ing it by the usage and understanding of mer- 
chants in Nassau). in that place and Nassau. 
This must be wrong; the performance of the 
contract which is sought here must be according 
to the laws of this place, as it was a contract to 
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l^e performed here, viz. the payment of money in ^JV^VeT?'* i 

Charleston. If the payment has been delayed, >•^^''-^^ j 

BaiB, Dunthetf, 

he receive^ what is on the one hand the penalty, *co. ■ 

and on the other the remuneration of that delay ^'^ ^^"^ 



— ^legal interest. ^. J^ta. 

The principle of this case was determined in ""■~*'~" 

the English Courts in the case of Robinson v. Bland^ 

2 Burr^ 1077, and in this Court in the case of 

M'Candlish v. Cruger^ 2 Bay^ 377. On this 

ground, and for these reasons, I am of opinion a 

new trial in this case ought to be granted. My 

Brother Bay dissents from the opinion which I 

have declared on this point, and my brothers 

JSott and Johnson declare no opinion on it. They 

are all of opinion, however, that a new trial 

ought to be granted. My brother Bay is of opi- 

mon a new trial ought to be granted, because it 

does not appeal* in evidence that the bill was 

protested and returned to Nassau according to 

the custom of merchants, because he thinks the . 

^damages recovered are only recoverable when 

Ihese acts of mercantile usages are performed. 

My brothers J^ott and Johnson are of opinion that 

it was a contracjt for the payment of money in 

Charleston. The bill was drawn by a captain 

of a vessel, whose domicil was in Charleston, on 

his owner, who was a resident merchant of the 

«ame place, and the probable object of the payee 

was to establish funds in this city. Under these 

circumstances, they do not consider it merely in 

the light of a foreign bill of exchange, but as al- 
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^■V^ uii?^ ready exjMressed, as a Contract to paj mcmey in 
v^v^*' Charleston, and on bucH a cqirtract they are of 
iiGo. opinion no damagcii are recorerable. , On these 
wa.Ackworth. gereral grounds, the Courtis unanimously of opi-^ 
nion that a new trial be granted as well in the 
' case of the drawer as the accepter. As to the 
accepter, we all agree that under no circumstan« 
ees can he- be liable for damages. A new trial 
is therefore granted in both cases, unless the 
plaintiff release the damaged, in which case the 
new trial is refused, and the judgment shall 
stand for the balance. 
Gadsden^ for the motion. 
T.I iS. Grm^* contra. 



C^tk^ J. gare no opinion in this case, havii^ 
been abaent during tibe argument of this aad se* 
ireral succeeding cases, hddli^ the District 
Court for CharlMton« 
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May. W17. 

James WEtui aemnit Thomas Dratton. Si^*v-%/ 

• ▼. 

Dnyton. 

Thbwas an action to recover overseer^s wa- ■" " ■' • " 

TtaUt 006 ,61 

ges, tried before Mr. Justice Smi^ at Coosanirat* l^e'^'T^erbia 
ehie^ in Nprember Tetm, 1813. By the agree- j^*^^ *** 
ment entered into between the parties, (which it Si^i^^o^, 

' . _ ,, MBd •rfsarts one of 

was agreed should be reduced to writing, but j^«^^^;^»^^t.5j 
never was,) the defendant agreed to allow the ^ dt^ IbZ 
plamtiff, for his own services, and for the labour JSiSfa^ert.'S 
of three hands, by him to be employed in thetlSw*'^'*"'* ** 
crop, six equal shares ; these shares, it was pro« 
yen, would have been worth Si 00 each. The 
plaintiff entered upon this service in January, 
and continued in it for about two months, when 
they disagreed, and the defendant dismissed him ; 
and the only question was, whether the plaintiff 
was entitled to recover for the whole year's wa* 
gest or for the time he was actually engaged in 
the service ; and ihis depended on the original 
contract, as there was no proof that the improper 
conduct of the plaintiff authorized the defendant 
to dismiss him. The only evidence as to this parti- 
eolar was, <iiat the defendant, some time after the 
agieement 1^ been entered into, in a conversa- 
tion with the plaintifl^ said that it had been ori- 
ginally agreed, that if they should difier, and it 
should become necessary to separate, he was 
only to pay hiJBi for the time he was actually em- 
l^yed ; .this the plaintiff did not den^ nor dis- 
Mtit tO| nor WBB there as^ other evidence to con- 
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CHiitiBTow, trovert the fact. The presiding Judge was of 

v^v^^/ opinion, and eo chained the Jury, that in the ab- 

V. sence of other proof, this fact furnished a stroncr 

DraytoD. r ^ ^ ^ O 

presumption that such was the original contract, 
and that the plaintiff was only entitled to recb- 
ver a rateable part of his year's wages ; but the 
Jury thought diflferently, and found a verdict for 
the plaintiff for $600, the whole year's wages. 

A motion was made for a new trial on the 
ground that the verdict was contrary to law, 
•evidence, and the charge of the Judge. 

' Johnson, J. delivered the opinion of the Court. 
There is no question of law arising in this 
case ; what was the contract^ is the only question. 
I am clearly of opinion that the presiding Judge 
took a correct view of this case, and that the 
Jury erred in departing from his charge. The 
acquiescence of the plaintiff in the statement 
made by the defendant furnishes, in the absence 
of all other proof, a strong presumption that the 
contract was correctly stated ; and it appears to 
me that it is entided to the more weight in this 
case, as it was originally intended by the parties 
to reduce the contract to writing, and it could 
scarcely haye been thought necessary, under 
these circumstances, to have called witnesses to 
its particular provisions. If by the terms of the 
contract, the plaintiff was to receive only a rate- 
able part of his wages in the event of their dis- 
agreement and «eparatjipn, .and that event did 
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happen, the contract was at an end, afid he i§ en* <wtMo». 
titled to no more. It wat axpqtract of his own ^^N'-^^ 

Wellt 

making, and he i» bound by it, for the Court d^^ 
neither can npr will interfere fdr the purpose of * '• 
making for him a new contract, nor to change, 
the provisions of one i)efbre made. The opinion 
of vthe presiding Judge, so clearljr expressed in * 
ibis case, although not perhaps of itself a suffi- 
eient ground tp authqrize the granting of a new 
trial,' is entitled to great weight, find, when cou- 
pled with the stroi^.facts in this case^ renders it 
;^n imperious duty. . , 

lain therefore yf opiniop that the motion for a 
tij^yf trial ought t^ be granted. . 

The other Judges coni^urred. 

T. S. Grimki for the motion. 



VOJL. I. 



lit ■ ftBPOfttS or JOdlfilAL DECHIONS 

'<*^^'*' I^ AintflsisTRAWits c* &AttNjivtLL agmnst BktaA 

AdnTnMMUin „ 



■ "^i^Sf^hS * Tfcifc %a6 a spifecial action on'the caBe tried be- 
t«^!^dft)i^ Mti Justice Sjtt^ (it Coo^vrfaatcbie, iii 
iSrtii'SsS- ' ■ ' -r i ..,tVra)' 181^, to recover the value of 
^ff^^'^ 6flie6n baiee of lohg staple cotton, detivered to 
defehflant, to be sUpped by him from Beau- 
to Cbaifeeton. The defendant coBiaand«d 
[^ohier calted' the Pla^nter, and iVa& in the 
it of carrying' between Beaufort and^Charles- 
"S^ iciatoe to the landing where the cotton 
»ao stored, but his vc6eel being fiiU, he stated to 
the overseer of the j^atii^ who had charge^af it, 
that it was imposeible hecosld take.it on board 
his vessel, but bj his direction it was put on 
board a vessel^ben in company wit^ him, and 
commanded by Captain Ives, and he, the ide- 
feodant, gave a receipt for the delivery of it in 
Charleston. Ives^e vessel was inferior in size 
and strength to the Planter, but in every respect 
sufficient for the voyage, and navigated by a com- 
petent cfew. This vessel was stranded in a gale » 
on her passage to Charleston, and the cotton 
was so much damaged that it was afterwards 
carried up to Savannah and sold for the benefit 
' of all concerned, and brought a very inconsiderJ 
able sum. The Jury, uilder the direction of the 
Court, found a verdict "for the plaintiff for the 
full value of the cotton,, and a motion was made 
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fior a nenr trialvCHi ^ grouad of misdireethioui (Wtmv,. 
the Judge. v^vf^^^ 

Adninistntoii. 



Johnson, J. delivered the opinion of the Court "*^ 
I am unable to discover, in the evidcoM of 4^ 
case, any proof of an andertaking le earry ^ 
<^tton previous to its tieing put en ItAvd, unless 
'■ it is to be* inferred from die eireumstantte of tlui 
^tefendant*s landing at the pkee where it wa8 
stored, and declaring Jils inabilitj to iake»i(*.to : 
give the plasntidT then* the bea^ oi ikis lofer-v 
etiCfB, and it amoants to no more 4ian agcoer^ 

-« undertaking to carry ; for there i^ no firoof 'of a 
usage or genial uadjerfitAiiding peeuliar io .tlu0 

* particular navigation. By a general mgreeauMit 
to carry, the carrier undert^tkes for IV^ mtoce -than 
that^ie will furnish a sufficient vessel and a eoni^ 
peient crew to navigate her. if the vessel anfl 
th4 crew are suffieiei^ ibr the voyage, -and a losd 

~ happen, the carrier is discharged, Mym^h a 
stronger vessel would have witfistood Ibe shodb* 
1 Strange, ]28. I will not, howejrer,*go so far ^ to 
say ;tibat the linage of a {lart^^idar tiaKigidion, 
« when the choice of a vessel and crew may :he af| 
important consideration, ;B%bt jgi^^al^r tbe c$^e; 
but in this case there was no eyi^ejjfie f^f ^eh 
usage. 

Divesting this case, however, of the inference 
that there was a previous generaLundertaking to 
carry Ihe cotton ; which I am inclined to think is 
rather strained, and it amounts to no more than * 
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an undertaking to carry onboard of Ives's yesself 
which, without an extraordinary accident, was 
sufficient for the voyage, and navigated by a 
competent crew : and as the loss in this case 
happened by the perils of the sea, the d^endant 
is discharged from all Uabiiity. 

The circumstance of the defendants having 
given a mere formal receipt for the delivery of 
the cotton in Charleston, I do not think suffi- 
cienft tp charge him in aO eveirUs ; for it amount-i> 
ed to DO more than a general undertaking, sub* 
ject to all th^ legal implications applicable to a 
pRjroIe contract for that purpose, unless it con- 
tains some expresR sf ipnlation to charge him as 
insurer ; and not having had a view of this receipt 
to enable me . to determine whether it contains 
PQch' stipulations or not, and store especially as 
it was not stated in^ the argument that it did^ I 
feel warranted in presuming that it does not " 

I am, therefore, of opinion, that the motion ibr 
a new trial ought to be granted. 

• The other Judges concurred, except Colcockj 
J. who gave no opinion^ not having h^ard the ar* 
gument 

JBa^^ (ot the motion. 

* Yoncejf, contra. 
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This wasan a<^km on the case tried i[>eforc •« 



])ftToUeiieM 

▼. 

Fuller. 



Mr. Justice Cokoek^ at Charleston, in January *«^*"«"'^f"* 

- w ii6£rt)6S iron 

Tenn, 1812» to recoirer damages for the loss of r.luk^.bf.?:^ 

rf^t. 1 •• 1% -%-*••• I****** wench, who 

^. negro J Cathiannej who, it i» alleged, died of n;*'^ ^ «»^«;? 
the small pox in Oliarleston. the Ib^Jid^ ti- 

* t /-» ■ lowed to live 

In the y«ar 1808 the pteintjtf Wredc to the de- JiliSSS,"*" 'to 
fendant a nUmbw of nesroes, irith wbmi the ne* ^ er*the ^. 

, ' The defeaduit 

*gro in question bad before been associated ; the i^in^JitortaS 
defendant, boi^ev^, refiised to take this negro tid mj'^'^"^ * 



be WW warned 



on hire^ at any pri<;e, in C(H}sequence of her be- SJVS3!r"ffi 

That t lin wam'ki 

ing-old, and it was finally agreed that she should ^om be 



endui- 
sered. Defeiid- 



remaiif on the plantation in< St. Andrew's parish SSye^lnSf Si 
with the other negi'oes, for the purpose of cook- 5^i.^^j* g^ 
ing and attending the sick, &c. The defendant iilfbhf to'SSiS 

J „ for ber wiwft 

isotne time slier sent her to f^harleston, for the 
purpose of attending a sick lady. On the 12ih 
of March, 1808, Mr.. Patterson, the agent of the 
plaintiff met the defendant in Charleston, and 
informed him that the ^maH pox prevailed in 
toi^n, and thsrt the negro Catharine had iiever had 
it ; he also expressed his surprise that the defen- 
dtoi had sent her there under these circumstan* 
ces, and advised and warned him to send her 
back immediately. To this defendant replied, 
that she should be kept close, and sent back as 
soon as her seivices could be dispensed with. 
Mr. Patterson also proved, that in frequent con- 
versations with the defendant, he spoke of her aa 
having died of the small pox^ and never doubted 
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c«*»M»T05, or questioned that the fact was so. On the 1 8th 

^'^^''"v^ April following, the defendant *wh)te to Pattei^ 

j,^j^^ son, and amongst othet things, says, '* Notwith- 

standing my great care, I learn with regret and 

sorrow that Catharine has taken the small pox ; 
I hope it may not be so/' And on the 15th of 
May he again wrote him, requesting thdit he 
would *^ order up the negro ^ho had attended 
« Catharine^ but to caution him paitieularljr *nat to 
bring any of her cjothes." The only evidence as 
to her value was that she was a "good old wo- 
man, of about fifty or sixty years hf age,*' and as 
a cook and nurse was useful and valuable ; and 
in reply to the qu<^ioii asked the witness as to 
her value, he*said thai* the counsel was afc con> 
petent to judge of her val«ie from this description 
as the witness himself wiii - The Jury fotmd a 
verdict for the plaihtiff for 250 dollars* 

The following gr6unds wqre taken on a motion 
for a new trial*on the part of the defendant : 

1. That In order ta haVe made the defendaat 
Kable, supposing the property only capable <rf 
being •destroyed by this act, it was necessary to 
have shown that he was guilty of gross negM- 
gence, as the property was not deposited on hiue* 

2. Because there was no direct eviAeMe to 
nhow that she had taken the smdl poK m 
Charleston, or that «he died of that or what 
other disease. . • 

3. Because there was no evidence «f4lhevaiue 
bf the negro, nor of 'the damages whidi 4he »plain- 
tifF sustained by her doss. " * •* *. 
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* 4, BeoaU^e the jury gave u most erroneoos ^^^^ff 
verdict, without this veiy necessEiry and indis- 
peniS^ble part of the case being proven, 

^ 6. Because the i^rdict iif other respects was 
contrary to law and evidence. • 



De ToUeneM 
VttUcr. 



.'J0HNSON9 J. delivered-the opinion of the Court. 
The wfaDl^ bf the grdands tak^n for a new trial 
m this caseia^y be comprised in two; 1. Whe^ 
ther the evidence is suffidMpnt to diarge the de- 
fendant ; 2.» Whether the amount of the verdict is 
•warranted upon no other evidence of the value 
of the tiegro than, her descripti on and character 
By the express term^ of the contract^ the plaintiff 
Was not to dierive any pecuniary advantage from 
permitting the negro Catkarine to remain on the 
plantation with the rest of the ilegroes, a lauda- 
ble indulgence and humsEnity must therefoi^ 
have been the only inducemeiikt^«^s the defendant 
would have been bounSi to have provided every 
thiM^ that was necessary fifcr <be others. That 
thte defendant expected, and did derive a benefit 
from it^ Lthink is equaMy dear; for in the ^ha- 
racte/ of a cbdk: and a nurse, in which service 
dbe was to be 'employed, it appears that she Was 
considered as uSfeful afid valuable ; but indepen- 
dent of every other circmnstance, the fact of his 
having employed her ki a idiflferent service than 
that contemplated by the contract, sufficiently 
proves it. The case,^ therefore, falls within that 
description of bailment where the greatest care 
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^SuVISn'* ^^^ attention is necess^iry to discharge the bailee 
in case of4o8s« The question then is, has the 
. defendant esercised the necessary care and at* 
' tention in relation to this negro ? It is sot necefi- 
sary here to determine whether the mere fact of 
sending her to Charleston, in express violation 
of the contract, is of itself su^ient to charge 
him, for it mi^t appear that the loss was the im- 
mediate consequence of that act, and his liability 
is the more. obvious, jivhen it is recollected^ that 
on the 12th of March he is warned of the danger 
jsh^ is in, and y<et he permitted her to remain ex- 
posed to the contagion o/ this dreadful malady 
tintil the 18th of ApHt But it i» insisted that 
there is not sufficient evidence that she did take 
the small pox while in Charleston, or that she 
died with that diseft£fe« It is hi evidence, how- 
€&ver, that she was there on the 12th of March, 
and that she rem^itted there until the 18th of 
April, when it appears it had broken out on h^r, 
and it would be difficult to induce a belief that 
the infection vnts not taken during that period, 
more especially ds it d^es not appear that she 
was exposed to it in any other situation, i think 
it also equally certain that it was of that disease 
she died. The defendant, in bis letter of the, 
18th of April, speaks of it as a thing which is 
certain^ but entertairw a distant hope that it is 
not so; and in'^iis letter of the i5th of May, he 
directs that her clothes* shall not be sent to the 
plantation; obviously with*^ a view of guarding 
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agaiiuit the possibility of disseminating tbe cofei'^ ^t^^uir* 
tagion ; and, in frequent conversations with the 
witness, Patterson^ he spoke (^ it as a thing cer- 
tain, and never oace questioned the fact Who, 
let me ask, was more interested, and more likely 
to be correctly informed than the defendant, as to 
this feet ? And his declarations, in my mind, 
are as conclasive against him^.as if it had l>eeii 
proven in the most unequivocal manner. If he 
had afterwards found put that he had been mis- 
taken in this particular, the means of showing it 
was pecafa'arly in his power, and his not having 
even attempted it, makes the presumption irre- 
sistibie ; at any rate the Jury were satisfied with 
it, and I see no reason for difiering with them. 
Tbe liability of the defendant willf I thinks also 
appear from another view of this case. .When 
property is bailed for a particular purpose, if it ^'^ if "£ 
is used for a diflferent purpose, and a loss hap- g»^p"'p<""' wi* 
pens, the bailee is liable, even if it appear thateJertbo«ihjS 
be hps used due care and attention ; the legal 
presumption being that the loss happened in con- 
sequence of this misuser. Assuming the fact then 
that the loss in this case happened iDCMse- 
que nee of the negro's being sent to Charleston 
in direct violation of the contract, the liability of 
the defendant is established, but independent of 
the legaj. presumption, there is abundant prooif 
that such was the fact. ". \ 

It is true that the evidence, as to the value of 
the negro, which may beconeidered as a. cj^Anii^ 
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by which to measjure the <iainage8, is not so con* 
elusive as is always desirable ;* yet when I see 
that the rerdict is within the bounds of proba- 
bility, I do not think that a sufficient ground for a 
new trial. It b not in the nature of things to fix 
the value of this or any other species of pro- 
perty with mathematical certainty, and it is not 
diffifeult to conceive of a case in which it would 
be impossible toVbtain even the opinion of per- 
sons wh# werle conversant with the value of a 
particular article, except from its description 
and character. This might happea when the 
only witness of its identity was really ignorant 
of its value, or if a witness should' capriciously 
refuse to give an opinion, I know of no means 
of compeHihg him ; for it is easily evaded by say- 
ing he had no opinion on . the subject. Better 
evidence, however^ may usually be obtained, and 
is always desira|[)le, and in the absence of it a 
Jury ought to be cautious in giving great dama- 
ges. Their verdict, however, in this case, ap- 
pears to me to be within reasonable bounds, and 
I am jiot disposed to disturb it. 

I am of opinion that the motion for a new trial 
ought to be discharged. 

Tbe;,other Judges concurred. 

Cogfic/d/,^^ for the motion. 

T, S; Chrimke^ contra. 
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William and S. Craig, assignees, &c. wainst Jo- >^v-%i^ 

Seph Alston. ' ^ j^ 



nftnt* 



This was an action of <l.ebt on bond, tiiod be- iSS^^^S^ 

■' fore Mr, Justice GrimJce^ at Georgetown, in April l„""ifJStto£; 

Term, 1814. The action was in the usual form ; V^^iiS^ 

t n ' ' 1 1 iiai-i •■■ 1 before the ect of 

and after me rule to pleaa had expired, aad no {gj'^^i^ yjj 
plea, put in, the plaintiffs took a judgmetit bj de-'»mS ^t^?te 
fault, which was considered final in 4^bt. debt"AS"'i!lt 

A motion was made af the Circuit Court to set ter^lThiriud!' 
. . .- ^«" — 

aside this judgment, on the ground tha( the prao^^ 

tice as laid down in the act of 1809, had not been 

^ observed and complied with, whit;h motion was . 

refused by the Circuit Judge. 

The present is, therefore, amotion In arrest 

of judgment, for that the Circuit Court Judge 

ahould have set aside the pxoceedings .for irre-*^ 

gularity. . • . * 

s 

Bay, J. delivered the opinion of the Court. 

This case presents two points to the. consider* 
' ation of the Court : 

Ist Whether judgment by default in an ac- 
tion of debt is &ial, or ^ot i^ And, 

2dl3r. Whether the act of 1809, has made any,, 
mid what alteration, in the Common LaW Fules of 
practice on that subject ?. 

I have considered this case, and am of Opinion, 
on the first point, that the judgment by de&ult 
la final. ^ ^ * ^ 
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ciAtttMii, The second rale of our own Courts is express 
on the sabject, and declares that if no |^lea be 



A,Moa, 



▼• filed wkhin the rule, the clerk shall enter an or- 
- der for judgment on the record, and in the book 
of rules; and the pbintiff shall be at liberty to 
tenter up Judgment iy defcmb^ which I construe 
6nal judgment in debt, and ' interlocutory in 
cases of trespass. In 1 Crompt ^9, *it is laid 
down that if the defendant does not plead in the 
time allowed by the rule of Courts or confesses 
'the action, or does not defend it, the piaiirttfTmay 
4fgn judgment against him. ff the action sounds 
in dainages, the judgment is called an interlocu- 
tory judgm^ent, beoause tb^ dami^s are still to 
be ascertained by a Jury, before final judgm^it 
be entered : but if the action is in debt, the let- 
ting judgment go by delault, or by confession, or 
if it pass on demurrer, it is final, inasmuch as it 
admits the very demand which the plaintiff has 
made in his declaration, ai|d the above rule of 
Court is in exact conformity to the Common Law 
rules of practice. l%e siune doctrine is laid 
down in Harrison's practice in Cam. Pkas^ lUt^ 
If the action is in case, or trespass, &c. the first 
judgment is interlocutory, till writ of inquiry exe- 
cuted : but if in debt, the judgment is finid, die 
•ntry of &e judgment in debt upon midicii^ provei^ 
&at it is sa This entry, 6eom one of the m€>st 
improved precjstdents, {Att^. P¥m. Com. FhaSj 
369,) runs thus, ' 
^ And the said L. by JR. M his attorney, cojoes 



« 






A « 



W. It 8. Ctht 

▼. 
AWoil. 



m THE STATE OP SOUTH CAROLINA. 12& 

atifl d^nds the force and in^ary, when, &e. and ^l\y;*,?J5^' 
saMh nothing in bar of the said action of the said 
}£, wfaerebj the said R remaineth against the said 
L undefended. Therefore it is considered thatr*" 
the *said R recorei^ against the daid L his said 
'debt, and his da^agefs crccasioned'by the de- 
taining of that debt, to 40 shillings, to the said 
/?, bjhis assent by the iCourt: here adjudgedf 
and be the said L in mercy," &c. 

The judgment for the said *ebt, in this prece- 
dent, alludes expressly to the debt or demand 
admitted' to foe due, as stated in the declaration, 
and against whic^ no defence has been made ; so 
that the entry of the Judgment oh the roll cor- 
responds with the principles above laid down. 
The entry of an interlocutory judgment, is that 
because the damages are unknown ; the sheriff 
is commanded', that by the oath of twelve men 
he diligently inquire what d^tmages the plaintiff 
hath isustained; and upon the finding of the 
quantum of damages by the Jury, the final judg- 
ment is entered up, which is the true distinction 
between a final and an interlocutory judgment-' 
The one is final in itself; but the other is only 
ascertaining the damages preparatory to the final 
judgment This distinction will be found in all 
the books of practice upon the sub|eet ; it would 
be a needkss waste of time to go through them. 
V^rthet information on this head be necessary, 
1 shall only beg leave to refer to them.. From 
the foregoing authorities and precedents, I have 
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no doubt, therefore, that the judgment in debt 
bj default is final. * I proceed now to consider, 
2d. whether the act of 180& has made any altera- 
- tion in the eommon Ikw rules of practice on this 
subject or not. The preamble of the act serves 
to explain the nature of it ; it professes to be 
^'an act for the more easy and expeditious ad- 
ministration of justice in the Courts of this 
state.^' It then goes on, and enacts, that in 
all actioijs now pending, or hereafter to 'be 
brought, on any liquidated demand, wjhere 
Ihe defendant or defendants sfaaH have suf- 
fered an order for judgment to be entered 
against him or tbem? it shall not be necessai^ 
for the plaintiff or platntifis to prove his or their 
demand, or executq a, writ of inquiry ; but^ the 
same shall, upon motipn to the Court, be refeirred 
to the clerk, to ascertain the sum fictually due, 
and judgment shall be enteced up accordingly for 
the sum so ascertained? provided that nothing 
^llherein contained shall prevent th^ defendant or 
defendants of the right of setting aside the order 
for judgment, and making such, defence ^s is now 
allowable hy the practice of the Courts. Thejte 
is nothing, in my opinion, in this enactix^ clause 
which was intended to. aUer the Qld established 
rules of practice, except as to the mode ajpd 
manner of assessing damages in matters sounding 
in damages; and»instead of sending casoe- after 
an inCerlocutory judgment to a Jury, which was 
trouWesome and expensive, thgy were directed 
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to be sent to the protho-notary, to make the cal- ^J^yiYair 
eolations of the quantufn due, and to enter up 
judgment, for th^ amount of such ascertained 
sum. All other cases, such as debts due by 
bonds or other specialties, and debts due by 
judgments on record, do not, in my opinion, 
come within the scope or purview of the act. By 
liquidated demands, mentioned iir the clause of 
the act, I -understand notes, bills, and acknow* 
ledged accounts under hand, and all that class 
of cases under the denomination of specialties, 
signed by the defendant, where nothing was 
wanting but the ascertainment of the sum really 
and bona fde dute, and which formerly had been 
Itubmitted to a Jury on the execution of writs of 
in(luiiy,>which this act se^s to have rendered 
unnecessary. All matters of debt, not sounding 
in damages, but where the recovery arid judg- 
ment are in mimero^ are without the purview of 
this act. The act, it is true, leaves the door 
open for the party defendant to come in, even 
after an interlocutory judgment, and make his 
* defence, where he has one, upon terms agreea- 
bly to the practice of the Courts. But in this 
case no defence is. even hinted at ; therefqre it is 
unnecessary to enter into that branch of the act, 
or to say in what cases these defences are, or are 
not, to be allowed. I am therefore of opinion that 
the present motion should be rejected. 

The other Judges concurred. 

Yanceg^ for the motion. 

JGng^ contra. 
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The act of 1809, 
which d<r«cta that 



This was an action of assumpsit on a promis- 
^iqSjdatJ'de- ^^T notc. An interlocutiHy judgment was ob- 
SSf^SbaUMM'^ tained by default, and a reference was ordered, 

certaioed by the ^ 

2SSrtS?ririt under the act of Assembly, to the clerk, to as- 
Sj^?is M^ ^ sess the damages. This order was made by Mr. 

pugaant to any 

SSfutSJii!** "^ Justice Grimkej at Geoi^town, in April Term, 
1814. A motion is now made in arrest of judg- 
ment, on the ground th&t the act of Assembly is 
unconstitutional, and the reference therefore 
void. 



I- 

t 



Bat, J. delivered the opinion of the Court. 

It has already been determined, in one or two 
cases brought up to Ck>lumbia, that the act of 
1809 was not unconstitutional, inasmuch as the 
legislature has a right to regulate the mode of 
proceedings in our Courts of justice in any osoan- 
ner they may think proper, consistent with the 
despatch of business, and the attainment of the 
ends of justice. 

The regulation of contracts* has always ^ been 
considered as under the control and modification 
of the legislature. The statute of frauds and 
perjuries is a strong illustration of this principle, 
and the mode and manner of recovery on con* 
tracts is equally witbin its jurisdiction. The ar* 
bitration law of Pennsylvania is a mostremarka- 
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ble instance of the exercise, of the control of the «■?•«•«";«• 

May, 1^17. 

l^slature in America over the recovery of debts, ^^^^^^^ 
and demands on contracts. And m that state, orMomy 

V. 

.where there is much wisdom and experience^ 
combined, the^ objection was not to the constitu* 
tionality of the measure, but to its expediency* 
In the cases under our act of submitting mat^r; 
ters of liquidated accounts to the clerk to make 
his calculations, there have been !io complaints 
as to the inexpedieiicy of the measure; on the 
contrary^ as far as I. have heard, it has been 
highly, approved of, and considered as a mode of 
despatching the business of the country very Be- 
neficially. None of the great principles of civil 
liberty secured by the Constitution have been 
violated by this mode of ascertaining damages 
on acknowledged contracts. None of the rules 
of property have been invaded by it, or any op» 
pressive regulations imposed on the citizens, by 
the mode established ; it is merely a regulation 
for the despatch of business where the defen-^ 
dant has thought proper to make no defence, and 
has suffered a judgment to go against him by 
default, which admits its justice, except as to 
the quantum, which is a mere calculation, agree- 
ably to the rules of common arithmetic, and sub- 
mitted to a person of high trust. It has been 
found, upon experience, a good one, and an avoid- 
ance of much delay. I am thereibre of opinion 
that there are no grounds for the motion, ilnd 
that it ought to be rejected. 

VOL. I, fit 
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The other Judges concurFed. 
Ycakieyy for the motion. 
jKtfl^, contra. 



Mrs. F. RiGHTOif e^aimt Ths Hjsas op M. 

BiGHTON. 



■Jw^to* !to!^ Thia was a jule to sho^ cause why a wnt 
^^"j^ i^ should not issue to admeasure and lay off to the 
u^!!?^'*!!!! vidow of Mr. Righion her dower in certain lands 
Lriri>"h.rrw- thfA^ein mentioned. The defendants showed for 

•916 by lJW7«tA6 

flSTta^tecSI^ qanseHhcirt the deceased^ inius lifetime, an^ be* 

tfeo» lad in issue j* « • 

nittsttemiieiip. f^re his marriagc with the dematidant, had trans- 
ft^rred the premises to them, so that he h^d aot^ 
been sf^^d during the coverture. As evidence 
of the ti^iiisfer^ they exhihited the deed in Courts 
and prayed that an issue might be directed, kc- 
Qordiotg to the practice of our Courts^ to try the 
c|uestioni That motion was over-ruled, and a 
vfrit of .dower directed to issue. Tl^ mo^on* 
was made before Mr. Justice Cokqdlr^ atCharles*^ 
ton, in May Term, 18M. A motion w«l& now 
made to reverse that decision. 



NoTTij J. delivered the opinion of th^ Co^rt. 
. The act of 1786, P. L. 408, provides ttfat ai^jr 
woman who is entitled to dower, or thirds, in lands 
id which ber deceased husband was seised in fee* 



IN THE STATE OF SOtJTH CAROLINA. 



131 



•9 

aft any time during- their marriage, may apply by ^^i^'^mi!'* 
petition, &c. • v^N'-^/ 

rim 1 " t II- r.Rightott 

The act then goes on, m substance, to direct He&ioMiiiiitoB 



that a summons shall issue, commanding the heir — — 
o1? other person m possession, to appear at ttie 
next Cmirt, to show catise why a writ of doi^er 

' should not issue, according to .the prayei' of the 
petition. ' And if the person so summoned shall' 
appear, and not show suffici<^^ause, then the writ 

' shall' issue, &c. 'ffie act dIBI not prescribe the 
method by which the jqfiwj&tioti-shair be tried, 
where the defetSSfant shall offer to plead any mat- 
ter of iact in bar^ but that question has been 
well settled by tlie practice of our Courts. The 
petitibner is required to fife her declaration ; to 
which the defendant |)lead8 the matter in bar, 
and an is^ue is then itiade up and 'submitted to a 

The grounds on which the presiding Judge re- : 
fused the motion tahave ah issue, directed to try 
the qtuestion in this case, do not appear, as we 
have nd report from him. But the grounds of 
argument taken here, are, that' the deed exhibit- 
ed to the Court appears, on the iace of il, to 
be a mere nullity, of which it* Was the prt)- 
vince of the Court to judge, and tben^fore 
there was nothing to submit to a jury. It is 
contended that it is void, for want of considera- 
tion. But every deed, from the solemnity of the u^enr deed, 
seal, is presumed to be for a good consideration ; iSid^tT&'^S^ 
and if the contrary can be averred, it at once tiw. **" *"" 
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Cjuttmos, presents a fact for the consrderation of a jury ; 
^^^N^"^^ and a deed is not voi49 merely because it is to- 

H.ir,Of'R»,h.oo. *«»*^^- 

' " ■■ 2. It is contended that it is toid, because it is 

J^w^i^.i^K recorded. Bat a deed is not necessarily 
'^' ^ void because it is not ref:orded. Our act makes 
it ?oid only against <ireditors and subsequent pur- 
chasers : anddt is sit least doubtful whether a pur- 
chaser, with notice, would come within its pro- 
visions. But aU fdl|te dehors ikte deed must be 
determined by a jury, and not the Court. 

3. It is further contended that no evidence was 
offered of the execution of the deed. But that 
&ct could Qot .have been tried* by the Court, 
The evidence, if offered, could not have been 
received. It was one of tKe facts for the trials of 
which it became necessary that a jury should 
have been empannelled. The decision below 
must therefore be reversed '; and let an issue be 
made up. to try the question of seizin. 

The other Judges concurred, except Mr. Jus- 
tice Colcock^ who was absent in the District 
Court when this case was argued, and gave no 
.opinion. ; 

Crafts^ for the mot)<m. 

Mmpae^ contra. 
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In May Tenn, 11il4t, at Charleston, the defend- 
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CflAlLSflTOIf,' 

May, m?. 




Where the Ter* 

ant's counsel moved to eet aside the judgment in e«^^"thl"S!^ 
this case, which was entered up ill Charleston ^^ '^iuff 

' * must enter » re- 

disttdct, on the 23d of February, 1811, on the A' .r; I!? 

nin d€ NOVO will 

ground that the verdict and judgment exceeded '•g'S^'^/^tiMi 
the dan^Biges laid in the writ The presiding Sl'cireuKc^urt! 
Judge, Mr. Justice Gokmk^ was of opinion that JJ^^^^'^^'ig 
the motion could not be iaade in the Circuit SrSo'SStti'g "^^ 
CourJ, biU ought to. be made as. an original mo- ^*?hewJi'3, 
tion in tMs Court. ^This is an appeal from that *^^"'*'^'* 
decision, and the Court is now required to make 
the t)rder which it is contended the Circuit Court 
ought to have mad*^. 



Chgves, J. delivered the opinion of the Court. 

The Court of Common Pleas, under all its mo* 
difications, has always exercised the power of 
looking into its records, and. on moticm aflR)rdiiig 
that remedy, after judgment has been entered up, 
which is obtained by writ of terror in the- £ng*- 
lish Courts, and we think it has very wisdy doi\e 
6o. There would be no remedy ki ^ class of 
cases, which the law recognizes as requiring 
one, if it wete to refuse it. The Court wiH 
doubtless be very cautious in exercising this au- 
thority, and there will be a time after wfiich it 
will not do so. The period within* which a w^t of 
error caabe brought in England is 20 years. This 
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Welsh: 



.» 



> 



134 s AEPORTS OF JUDICIAL D£C;i»(lNS 

«j*»«U«^ is the period which is there established as a bar to 
the reeoverj of real estate agaiti^ a claim fay pos- 
session. In this last case, we hare established 5 
-^years as the period in this "State. Perhaps the 
Court Blight wiselj feUow this * an^gj^, an^ 
adopt 5 years* after the entering op of judgmenty 
B» the utfiiost term within wbich stich a motmn 
should be permitted to be mskde. The^ Isws of 
the United States ha^^ established 5'y«sai» ad the 
term within which writs of error i^all be mied- 
out B^t we (fetermine not^id^more in t^iscasid 
than that the presoht motioni i» not too late; We 
do not think tiie rule of Court resp^isting ttte 
notices: which are to be gireti to^ the Jiidg*e Wbo 
presides itf the Circuit Court, applies t0 this case.* 
That rule directs, that notice of a iSiotion to^ ar- 
jrest a judgment qpust be given before the rising 
of the Cowt, that is to sayv before the jud^ent 
is entered iqp. The rule in this traseis rather, I 
think, to be considered a supeitiuous acft, fi>r 
jjadgn^flt rn^ui^ be ^rested' before' it is entered' 
up, if at aUv and Ae motion' made aceordiHigty^ 
The rule in relation ta oilier motionB^ is, m^rei}^^ 
that notice shall be given in the Term in ^hich- 
ffae poiot is deoidi^, but doos- n6t reiq[aire*that? 
these motions shall be nmd^ in^e 0iAuit Court^ 
in any particular Term^ So, in ^tbis oase, tti0' 
motion to set aside the ^jud^ent might h^iw 
been mad^ in the^ first; or s^ond^or third^^nH' 
aftel^it was entered up, or at that in which it was^ 
actually made; and-if it had been refbsedih the 
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-tot Tera^ dotke muftt hm^ been gi^en witUn ciuiLm^v. 
daiat Term; ami so of tfaie second and thipd. Bui '^'^v^^'' 
liiaTe usasted.wdrds on this ^^okit^ wliich i& pep* ^^^^ 
hmfB not madib pteiner by an attempt to explain ' ' ' 
itv It is ?^y ptoin. in itself. 
. The^motinn^ bef(^e tis^ k, to 8€^ d^e this jadg- 
ment for irregularity, on the- ground that it ex^ 
^eds ti>e damaged- klid in \be writ.' The judg- 
ffident accor^s^ witfa*thfe verdict. l%is judgment 

^^ ^ould clearly be «et aside <m Wl4t of errop, and 
ii must be det aiide on this motion. The verdict 
IB o^e on i^icfa no judgment can be entered up^ 
aiiid.thei!!efore the ordinary- course would be, to 
direct a venire fmas denovo. But after the judge- 
ment i«,0e<>i^dW, the i^ntiO^wiH be«iUe to 6n<^ 
ter a remittitur, and then enter i^j^isjtldgment. 
It would be in the power of the Pourt to take the 

. verdict as it stands, and order a ventre de novo^ and 
thus prevent the party from doing so. But it 
thinks the precedent would not be a good one. ' 
It would seem that jt will do^^nough, if its judg- 
ment have the effect of removing the error of 
which the defendant complainis. Besides, judg- 
ments ought rather to be sustained than defeated. 
But there is one circumstance in this case^ which 
throws so strong a doubt on the justice of the 
verdict, that the Court will impose terms. The • ^ 
][>laintiff| in his affidavits to hold the defendant to 
bail, has only sworn to a debt of about one thou^^ 
sand dollars, and we cannot suffer this judgn^nt 
to be sustained for more. It is therefore ord^r- 
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c^Atimov, ed, that the judgment be set aside;, that the 
plaintiff have leave to enter a remittitur 'for so 
much as the verdict exceeds th^,, sum sworn to 
- hj the plaintiff^ and that he have leav« to enter 
up his judgment, nunc protunc^ for the balance and 
costs; and that on his faihire* to do so, a venire 
facias de novo do issue. 

The Court thinks that (his mption was proper- 
ly made in the Circuit Court, and. that it ought to 
have been sustained there* 

All the Judgeils concurred, except Mr« Jus^ 
tice Cokoek^ who was absent in the District 
Court during the argum^t of this ca^e, and gave 
no opinion. 

Priokm and K. L.lSimonsj for the iHption. 

CogdeUj contra. 
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Charlestox, 
Mty, 1817. 

Joseph Pepoon, Guardian of Phebe, a woman of ^•^^v'^^^ 
colour, ggainst Bartholomew Clarke. ^like. 



A person who 



This was an action of trespass, in nature of ra- moved he^ from 

• 1 /» 1 /v»* Maryland, and 

viahment of ward, to trj the right of the plaintifTs JS^id te?d SS 
ward (who was held in slavery hy the defendant) Sg'*'ir"hte' ut^ 

^ time been beard 

to her freedom, and to recover damages. The jj^^ "fhe '^ g?rf? 
case was tried before Mr. Justice Smithy at^^evid'^l^^c* 

ficient to euia- 

Charleston, m January Term, 1816. ^^^ ^J^Sime 

In 1806, Jtkxander C. Gibaon removed from Bal- ^%ix^\^Z^ 
timore to Charleston, and brought with him the" 
girl Phebe^ who was then about twelve years of 
age. Shortly after their sLrrival here, his wife, 
Mrs. Cribsm^ chastised her for having said she 
was free ; and Gibson reproved her for ii^ saying 
that she had stated no moi>e than, was true, for 
the &ict was so. He also stated that she was the 
child of a free woman of; colour, who lived near 
him if^ Baltimore, and that her mother iiad per- 
mitted her to live with them for the purpose of 
waiting on Mrs; Gibson^ without having bound 
her, or having made any other contract as to. the 
length of time, or the terms on which she was to 
remain with them, and that without her know- 
ledge or consent the girl Phebe had been brought 
away. He also declared that he had a great 
mind to send her back by the vessel -which 
brought them. Gibson died in 1 807, and a few 
day^ before his death he charged his .wife in that 
event, to send her back to her mother The 
rot. L S 



Pepooa 
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CHAtMSTOR, present defendant married his widow in the 
course of the same year, and hj this means came 
to the possession of the girl Phebey^B,nd detained 
• her in the character of a slave until the trial* of 
this action, in January, 1816. Mrs. Gibson^ be- 
fore her intermarriage with the defendant, ad- 
ministered on the estate of her deceased hus- 
band, Gibsonj but did not include Phebe in the in- 
ventory of his estate ; her services were proven 
to have been worth from forty to fifty dollars an- 
nually, after paying all the expenses usually inci- 
dent to h^r situation as a slave. The Jury found 
a verdict establishing her right to freedom, and 
400 dollars damages for her wrongful detention 
in slavery. The defendant acquiesced in the 
verdict *6o far as related to the establishment of 
her freedom, and brought her into Court under 
an order for that purpose, and delivered her up 
in discharge of his recognizance. 

A motion was made for a new trial on the 
grounds, (if the brief is understood,) that the 
damages are greater than were authorized under 
all the circumstances of this case. 



Johnson, J. delivered the opinion of the Court 
In the argument in this case it has been in* 
sisted : 

1st, That the plaintiff's ward, being under 
age during the whole time of her being held in 
slavery, the damages (if any) acci*ued to the mo- 
ther, and not to her. 



*, \ 



t 



m THE STATS OF SOUTIfcCAROLINA. 139 

2dly, Xbat as the defendant, came to the pod- cmusstov, 



moRof her in virtue of his marriage, and without 
a knowledge of her right to freedom, he ought 
not to have been subjected to vindictivis da- 
ins^es. 

3dly, That the damages must be regarded as 
vindictive, because she was only entitled to a 
compensation for her services up to the time of 
bringing the action, in 1816, which, estimating 
them at fifty dollars per annum, would entitle 
her to no more than two hundred and ififly 
dollars. 

If this had been aii action on a contract to re- 
cover a compensation for the services of the 
plaintifPs ward, it might have been a question 
whether ultimately the mother would not have 
been entitled to them, but I apprehend, it would 
have formed no objection to the recovery itself; 
for, upon general principles, an infant must not 
liecessarily make a parent its guardian, orprfh 
chdon ami. This is a trespass on the person of the 
plaintiff's ward, and there can be no question'that 
^e alone, and not her mother, is entitled to the 
remuneration. The mother, ii) that character, 
could not maintain an action for such a wrong : 
a guardian, on general principles, and more es« 
pecially under the particular provisions of the 
act of the legislature, of the 10th of May, 1740, 
PtA. Law$^ 1 64, was necessary to entitle to re- 
cover. 
On the subject of the second objection, made 



Fcpooa 
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CHAEMSToir, in the argument^ I take the rule to be, tfiat every 
man is presumed, nay, bound to know his own 

Clarke. 



v^ riglks, and if he does another an injury, it is no 



excuse to say that he thought he was in the exer- 
cise of a legal right But on another principle, 
I think the ward of the plaintiff* entitled to reco- 
ver at least a reasonable compensation for her 
services, even admitting that the defendant was, 
as is pretended, ignorant of her right of freedom* 
Damages are considered, not only as a punish- 
ment to the wrong done, but as a remuneration 
to the party injured. The facts in this Case, how- 
ever, will not justify the pretext that the defend- 
ant was ignorant of her being entitled to her free- 
dom. Can it be believed that it had not come 
to his knoidedge? It was, perhaps, as well 
known to his wife as any other person, and her 
proceedings on the administration of the estate 
of her deceased husband, which devolved on 
him in virtue of his marriage, and with which it 
is charitable to presume he had made himself 
acquainted, proves that she was not considered 
as a part of that estate. Indiependent then of 
the legal presumption, he comes with a bad 
grace, to ask indulgence on account of his ig- , 
liorance. 

« 

As to the third question, it is not pretended 
that the damages are excessive, if the plaintiff* is 
entitled to recover even the value of his ward'is 
eervice^ from the time of her coming into the pos-^. 
session of the defendant, Up to the time of the 



< 
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trial, as by computing them at fifty dollars per ^j;/^^^,"^^"' 
an&um, which they were proven to be worth, ^-^V^* 
would give the amount of the verdict It is, how- ,^^^^ 
ever, insisted, that he is entitled to recover for ^ ^^^^ ^ 
them, only up to the time of bringing the action, wroS? or iiu? 

rieit which ar6 

which would; at that rate, amount to only two JSgJS^^broSS?. 
hundred and fifty dollars. Whenever an injury is ^^ £SSig^!^l 

•^ , ^ to the time or trl- 

in its nature contmued, there can be no ques^ ftSofiSStl^S 
tion but that the party injured is entitled to re- SSSgiit ^^^ 
cover for all damages sustained previous to the 
trial. If it were otherwise for injuries of this 
character, an action must necessarily be brought 
for every hour of its continuation, or the remedy 
would not be adequate, and thus create that mul- 
tiplicity of actions which the law so much ab- 
hors, lipoid this principle, in actions to try titles 
to land, in actions of trover, and many other ac- 
tions for injuries, which, in their nature, are ca- 
pable of being continued, the party is entitled 
to recover for all injuries sustained prior to the 
time of trial, and it would appear also that the 
act of the legislature, ajbove referred to, intend- 
ed to provide for it in this particular description 
of cases : .it expressly declares, that, in all such 
actions, ^^ judgment shall be given according to 
the very right of the cause, without having any 
regard to the proceedings, either in form or sub- 
stance.'^ So far from thinking that the damages 
in this case.^re so excessive as to authorize the 
granting ^f a new trial, I cannot forbear to de^ 
clare my. own conviction, that there has been a 
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*^Ma*" «#• ^^^ attempt to x^onsign to slavery for life, this xrn* 
fortunate being, whose very situation called k>ikl« 
\y for the protection of every feeling and honest 
' man; With this view of the case, I should not 
have been disposed to grant a new trial, if the 
damages had been much greater. I am, therc^ 
fore, of opinion, that the motion for a new triad 
ought to be rejected- 

The other Judges concurred. 

Thomas S. Grimke^ for the motion. 

* Yancey^ contra. 
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CvAtLcrrov, 
Miy, 1«!7. ♦ 

BoGERT and Kk££Lan]> asrainst Executors of Saul ^^^^v-^^^ 

^^ BoseitkKii«elu| 

SiMOlfS. > Ei'mSimoM. 



This was a xnotion for a new trial, on the ground or ^^deocer^ 

. 1 >» which the defend- 

of the discovery of evidence since the former JJJz^^bST^St 
trial, c^ the existence of which the party was y'kteD^etmnS 

r»^, ., tbep»pe»af bit 

not apprised at that time. The evidence con- JJ^' ^^ £i 
sisted of letters, found among the papers of his ^^^' 
teataton ' 

The case was tried be£>re Mr. Justice GrirnkS, 
In January Term, 1817. 

Verdict for the plaintiff 

• 

NoTT, J. delivered the opinion of the Court 
The ground taken for a new trial in this case 
has seldom been allowed by this Court, and al- 
ways with great caution, and under peculiar cir- 
cumstances. Where the investigation of a cause 
has led to the discovery of written evidence 
which could not have been known before, or 
where, from circumstances not within the control 
of the party, the testimony could not, with the 
utmost diligence, have been discovered, ,and 
where it appears important to the merits of a 
cause, it may furnish a good ground for a new 
trial. But, in this instance, the evidence was 
among the papers of defendant's testator, and, 
therefore, literally in his own possession. ^ He 
might, with ordinary diligence, have had the 
benefit of it; if, indeed, it could have been of any 
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^:^«L»Tov, service to him: but I am satisfied it could not 

I May, 1817. 

^'^'^^^^ have availed him any thing. I am fiirther satis- 
fiedf that ample justice, and more than justice, 
has been done to the defendant The Jury have 
not allowed the plaintiff's interest, which, being 
deducted, has reduced the amount recovered by 
them to a sum less than the defendant acknow- 
ledges they are entitled to receive. In any view 
of the case the defendant is not entitled to h new 
trial. The motions therefore, must be refused. 

The other Judges concurred. 

TTiomas S. Grimkij for the motion. 

Kingjf contra. 
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CSABLCSTOV, 

, ^ May» 1817. 

The State op South Carolina Against Sheriff op ^^^v-^^ 

Charleston District. «._ z-^^, 

ton District 



This was a rule to show cause why money ^^^'Jhlrij}.; 
was not paid over which was alleged to be in his o/er noneyVii 

r • party, whci-eoth- 

nands, and to Mrs. Mary Jones^ executrix ofl^gj'^^Jj^'S^ 
Samuel Jones^ 1 6 wit, ^7 50 pounds sterliijg, with •Sa-Mthe^^uel^ 

■■ • 1 tiooof right wia 

interest from 1st September, 1807, being the^^^ c^^unSr 
amount of a bond due from David and Thomas ISLt^ef & 

. » f ^7 -I 1 roittcd to be mat- 

JSailey to John Champneys^ assigned to the testa- iSgcieSfortere 
tor by Mr. Champneys^ upon which iudfijment hiad i'lJg ^°it?actent 

•^ . . •'a forc<ihtempt8.art 

been obtained, and execution taken out and pcii?»*M°toSt 
lodged with the sheriff! Mrs. Jones claimed this the *\tti2hmew 

^ ^ will be suspended 

money as arising from the sale of a wharf called ^^^^'^^y- 
Bailey's Wharf, mortgaged to secure the pay- 
ment of this bond, assigned to her deceased hus- 
band with three others ; which wharf had been , 
sold by the sherifFof Charleston District, under an 
executionon theabove judgment, after foreclosure 
of the mortgage in the Court of Common Pleas. 

On the return of the rule against the sheriff'to 
show cause why the money was not paid over ac- 
cording to the ■■ of 3d rule, he fissigned 
the following grounds : " Timt the whole amount 
apparently due upon said bond was demanded, 
and that he, the sheriff", had received regular no- 
tice from Mr, Duncan^ who held a mortgage on 
Bailey's Wharf, a subsequent mortgage, and next 
in order of date to that under which Mi:s. Jones 
claimed) either that nothing was due upon the as- 

YOt. I. T 
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csAiLxsTov. si^med bond to her deceased husband, or at most 

May, 1817. ^ . 

only a small balance.'' 

That this bond, as well as three others for the 
_ same amount, had been originally the property 
of Mr. Champneys ; their payment was secured 
by a mortgage of the wharf before mentioned. 
By Mr. Champneys the mortgage had been fore* 
closed, -and a judgment obtained on the bonds. 
That in the month of July, after the sale of the 
wharf, Mr. Champneys entered satisfaction upon 
the judgment, before this rule was taken out 
against the sheriff When Mrs, Joneses bond was 
produced, it appeared to have been assigned 
over generally, without the name of the assignee 
being expressed in the assignment, and without 
any date to show when it was assigned, as will 
appear by a refJerence to the assignment on said 
bond. It was therefore objected that this as- 
signment might have been executed after satis- 
faction had been entered on the record, 

Mr. Andrew Kerr^ the witness, to this, assign- 
ment, was called by the counsel of Mrs. Jones to 
obviate this objection, and to prove its date. 
The opposite counsel oflfered to prove at the 
same time, by Mr. Kfirr^s testimony, that the bond 
was wholly or nearly satisfied at the time of the 
assignment. He also offered to prove the same&ct 
by the affidavit of Mr. Champneys^ but that his ho- 
nour the presiding Judge would not permit such 
testimony to be produced, on the ground that it 
could be adduced in a Court of Equity, because 
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the bond upon its face was assigned over gene- *^*.*^^^' 
rally, haying vjb receipt upon it ; that therefore ^^^^^^^^ 
no testimony at law could be gone into to show sbw of onrttt- 
that the assignment, according to the agreement '"° 
and xinderstanding of the parties, was intended. 
to convey a right to recover no more than what 
was actaally due uppn the bond when assigned. 
After his honour had thus 4^cided, the rule 
against the sheriff was made absolute, and he 
Was ordered to pay over the money to Mrs. Jones. 
In consequence of ijotice having been given to 
the sheriff that this decision would be appealed 
from, he did not pay over the money. An at- 
tachment was then nioved for without a previous 
rule, and granted, although the Judge had re- 
ceived notice of the intended appeal from his de- 
cision ; his honour remarking, that in similar ca- 
ses against the sheriff, ho appeal could be had 
from the Circnit Court to that of the Constitu- 
tional Court. In consequence of which, the 
present case has been brought forward to this 
Court, upon the following grounds : 

1. That the Judge determined contrary to law ; 
that the evidence of Mr. Kerr, and the affidavit of 
Mr. Champnetfs, were inadmigsible. 

2. Because the Judge determined, that in a~ 
cas^ like this against the sheriff^ there was no 
appeal from the Circuit Court to this Court. 

3. That admitting an attachment would lay 
against the sheriff in such a case as the present 
one, it could not legally be done until after a rule 
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c«A>LMToii. on the sheriff^ to show cause why the attachment 

May 1 1817. ^ 

^-^^^^^^ should not issue against him, after interrogatories 
a..- /^.. . administered to him. The rule was made abso* 

Slfff of Charles- 

^° ^"^^ lute at Charleston in January Term, 1817, before 
Mr. Justice Grimki. 

Bay, J. .delivered the opinion of the Court. 

I have considered the foregoing case under its 
difTerent bearings, and have no hesitation in say- 
ing, it was a very proper case for the interposi- 
tion and consideration of a Court of Equity, where 
full and complete justice could have been done 
to all the parties concerned. But as it has come 
up before this Court, we are obliged to dispose 
of it in the best manner we can, agreeably to 
common law rules. 

1 st Under the first ground, then, it appears to 
me absolutely necessary, in a great variety of 
cases, where bonds and mortgages have been 
given to secure large and considerable sums of 
money, and where transfers have been made of 
some of the specialties so secured, and either 
full or partial payments have been made on them, 
for the Court to examine into and investigate 
them, previously to making any final and decisive 
order concerning the sums really due and owing 
to the parties interested ; and in doing so both 
parties, plaintiiTs and defendants, have an equal 
claim on the justice and indulgence of the Court, 
and facts ought to be well ascertained before the 
rigours of the law ai'e finally enforced. In this 



V. 

Cbarles- 
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case a very considerable sum of money was de- ^^i^"^*,^?"' 
manded of the sheriff by Mrs. Jones^ and it was "^^"-^'^^ 
contended on her behalf, that the satisfaction ^,g^ 
entered by Mr. Champneys on the judgment was . 
fraudulent as to her bond, and that it could only be 
construed joro tanto ; and however it might operate 
as to the other three bonds, it could not as to 
Mrs. Jon€S% as if was alleged that it was assigned 
before the satisfaction was entered ; and in order 
to prove this fact, a vritness was called to prove 
that it was previously assigned — so that, so far 
Mrs. Jones had the benefit of Mr. Kerr^s testi- 
mony. 

Mr. Duncan^ the subsequent mortg^ee, and 
next in order, had also an interest in the 
money in the sheriff's hands, and he, on his 
part, alleged/that the whole, or the greatest part, 
of Mrs. Jonf(s*s bond, ha4 been paid oflfj and wish- 
ed to ex^ine Mr. Kerr on this subject, and to 
produce the affidavit of Mr. Champneys; but this 
privilege was refused, and the whole of the mo- 
ney was ordered to be paid over to Mrs. Jmes^ 
without hearing the other party. 

It appears to me, therefore, whatever objec- 
tions there might have been to the affidavit of 
Mr. CAam/mcy^, (and I am rather inclined to 
think his testimony was exceptionable,) there 
could be none to Mr. Kerr'^s. See Cantry and 
Sumptei^s case, 1 Bay. Upon this first ground, 
therefore, I think this decision was premature, 
without fully examiaing into the nature of their 
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CBARtwToif. payments. With respect to the right of appeal, 



which is the 

state 



V. 

8h*ff of Charles- 
too District. 



2d ground, I beg leave to observe, that 
the Constitution has placed thid right of ap- 
peal upon a very broad basis. It appears to me 
to be circumscribed by nothing but such circum- 
stances as are absolutely necessary for the de- 
spatch of business in the due bourse of the ad- 
ministration of justice ; and without which tbe- 
laws could not be duly and speedily executed. 
To suffer appeals in such cased would be to de- 
stroy the energy of the law at every stage, and to 
defeat the very ends and designs for which all 
laws were formed* Under this head I would be 
understood to mean and' intend all legal proceed- 
ings in a Court of Justice before verdict or judg- 
ments; all refusals in persons attendant on d 
Court of Justice to do and perform their dutiei$, 
and in paying proper obedience to the rules of 
the Court ; all open and indecent behaviour iii 
a Court of Justice; all cases of bail; and in re- 
straint of freedom, and in many other instances 
which at this time it is unnecessary to enumerate, 
but which may be found under the head of Con- 
tempts^ and other appropriate titles, in all the 
books upon that subject. But in all cases where 
the great and fundamental rights of the citizens 
are eventually concerned, or the rules of proper- 
ty involved, these are secured by the Constitution 
to every citizen ; ahd the right of appeal is, in 
my opinion, inviolably secured* The present 
appears to me to be one of that description, and 
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I tibteref^re will not enlarge further upon this sub- ^^Y^'Vei?"* 

3. The third ground is one of practice, and sh^ffof chariea- 
ooght to be well understood, and well defined, '^^ ^''''^- 
a3 well for the benefit of the suitors in Court, as 
for the information of the sheriffs of the country. 
It is certainly the duty of a sheriff, as well as 
every other officer, who undertakes the duties 
of an office, to perform them faithfully and punc- 
tually ; and if he does not do those duties, then 
he becomes responsible. This responsibility is 
of a twofold nature : to the state as a public offi- 
cer, and to the individual who suffers by his mis« 
conduct. To the state he is responsible for not Attnthmmt a- 

/» ^ II- /»i»/v» Ti gainst the She- 

performmg the duties oi his oflace ; and, there- ^""^fo^ omi-ion 
fore, this rule was brought against the sheriff*, SJSSSlerSdS 

. /» 1 11 atthcbuitof tba 

very properly m the name of the state, and the f^^jJJ^ ^hi^ 
case placed on the docket of state cases ; and the ^*''"'*"***y 
proceedings are usually in a summary manner, 
by attachment at the suit of the state. To the 
individual he is liable by action at law, for con- 
sequential idamages, in all cases of neglect, or 
omission in office, in which a Jury will give a ver- 
dict, coQunensurate with the nature of the injury 
the defendant has sustained by the misconduct 
of the sheriff! In all cAses, however, where the ^ i 

&cts of the case are plain and obvious, and where 
they can be ascertained to a great degree of cer- 
tainty, and it , is evident and notorious that a 
sheriff* has been negligent, or obviously refuses 
to do his duty, (J3ai. 63, 264,) in such cases the 
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''mV' wit"' ^^^^^ ^^^* ^^ ^^ 8*^® of speedy justice punish 
^-*^^%^ by attachment. JVoy, 101, F. JV. B. 38. But, in 
sh'ir«fci»rie^ ^i^tricate and difficult cases depending on law or 
*°""'^^'^ fact, or on both combined, the Court will leave 
sre"lJ'voivld''lD- the parties to their remedies at law, when an op- 
Se court°wiiiS P9^t^^*ty w*U t>e aflTorded of fully investigating 
?SI?y "aide those facts and circumstances, agreeably to the 
J^«*^«jvethe£r- rules of law, and where each party will have jus- 
b!^«g5arl!Sf/ jj^^ ^^j^j ^^j j^ ^^^^ ^^ jjj^ country. 1 B. C. 

Rep. 6. 1 Bac. 283. 
ccJdbl en ^Sl Attachments are usually applied for on a rule^ 
in th^ first instance,* calling on the party to show 
cause why an attachment should not issue. This 
' rule is predicated upon an idea that probably 

the party may not be guilty of the contempt com- 
plained of, and that he may have some good rea* 
sons for not performing what is alleged against 
him. It is founded upon the immutable princi- 
ples of justice, and the nature and reasons of 
things, as no man ought to be condemned without 
a hearing, however summary the proceedings 
may be, and in some ckses interrogatories are 
propounded, that the party called upon may have 
an opportunity of answering them. 1 Bac. 286. 
If, upon the coming in of this rule, no good cause 
is shown by such party, or if he refuses to answer 
the interrogatories propounded, then a rule may 
be made for the attachment to issue, unless the , 



* This mode is how imperative in all cases of coatempt whatsoever, by 
an act " to prevent any citizen of this state from being sent to gaol, until 
he be heard by himself or counsel," pissed 2l8t December, 1811. 
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party will perform the duty required ; but this is cjailm* oh. 
seldom done without giving the peroon a reafon- ^^"^^""^ 
able time to perform this diity befpre the attach- ^.i^yGhMi*. 
ment issues for imprisoning his body, tl^hich is ^'P'*^- 
done upon the humane 9uppo6iti9n that the par« 
ty did not wilfully or de^igixedly pflSbpd agaiwi 
the laws* of his country, or the nde^ and praqtice 
of the Courts, bat throygh e9:ce9s i^ caption or 
doubts respecting bi» duty oa tb^( particiilar QCr 
easlon. 

Upon the whole, therefore^ I ant 9^ opinfoit^ 
that the proceedings in this case against the ^he- 
riff should be set a$ide, and that the parties 
should be left to their ulterior remedjlef for ai^ 
against each other. 

The other Judges concurred, except Mr* Jus- 
tice Coleock^ who wasabsent in the District Cpurt 
when this case was argued, and gaye no i^wxu 

Yaneey and Drayton^ for the motian. 

Gadsden^ contra. 



VOJ-. I. ' U 
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May. 18J7. 



South CtroUw 

Iln^^«°ce Co. 

I 



J. J. HmtEtr against Tnt South Carolina 
▼. iKsrRANCE Company. 



•dlk^rS!^^ The case was trifed before the late Mr. Justice 
Id over^^'fZ Wtlds. at Charleston, in — ^ Term, 181 — . 

this policy, vlaifi. ' ^ , . 

tk![uiStm!!2hm This was an action on a policy of insurance, 
ted /to^tin ''to dated 6th July, 1804, on the schooner Example 
^wtot^ti^^l and cargo, Gott master, at and from Barr^coa to 
chariertoD. S? Charlcston, at four and a half per cent. The 

be then bed Jo Us ^ 

VS^bim tile Example had sailed from Charleston on the 23d of 
fift .he wa8*rSi- May, and arrived at Barracoa on the 29th, a pas- 

( dy to sail from •" ^ r 

SJ^oateriS sage of Six days. When the offer was made by 
^ tii2e^*her JS? *^^ plaintiff, he had in his possession two letters 

MbSln^^ from the Captain, saying that he was ready to 
V^i to InlTrf ®^^^ ivom Barracoa, but was waiting for the con- 
ti;: "^wTklSi. demnation; One of these letters, that of the I Btfa 

coDcealmeDt was i-iii* 11 1 t /• 

gi^^'^'^^SJin^ June, was laid before the board some days after 
p!!iS^oo^ h!ld the policy was signed, though neither of them 
fc!3^l*/I5! were communicated before. When the oflfer was 

Aoara, or was 

«to Sh-e^lf^ho made by plaintiff^ the board directed this ques-^ 

dehij to5?wS *^^^ t^ ^ P^t» *' When the vessel expected to 
for do^uiiiI!!te% sail?" To i%hich he replied, that she had sailed 

come from St ^' 

SS'SS^n*i- fr^"^ Charleston six weeks before the date of the 
S the Insured to oficr. She remained at Barracoa until the 28th 
of August, on which day she sailed, and was lost 
a few days after^as was supposed, in a hurricane 
which was felt at Barracoa on the 2d of Septem- 
ber. The claim of the plaintiff was resisted on 
two grounds. 
]. The concealment of three material facts. 
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1st, The arrival of the vessel at Barracoa on the ^Ittj^Sn!!* 
29th of May; 2dly, the letters received from "^^y^ 
Cottj and 3dly, this order to Co# to wait for the go^^jjlun^ 
condemnation, for which Re was to send to St ^^""^^ ^, 
DiHningo. 
2. Deviation, 

The Jury found a verdict for the defendant) 
and a new trial is now moved for,on the following 
.grounds: 

1. Because there was no concealment of the 
arrival of the Example at Barracoa on the . 29tih 
of May, as it was in proof that the fact was 
known to a director, and publicly announced in 
the ga^settes, prior to tl^e acceptance of the po* 
licy. 

2. Because if not known it was an immaterial 
&et, as the risk insured was only from Barracqa, 
and the schooner was in fact more liable in* port 
from the 29th May, when she did arrive, than she 
would have been if at sea until the 8th- July, 
jrhen from the time of h^r departure, and the 
course of the voyage, the company must have 
expected her to have arrived. 

3. because there was no proof that the plaintiff 
had given Cott instructions to wait for the con- 
demnation of the Sarah, and that although the 
depositions of the plaintiff^ founded on the in* 
telligence he had received from Cott, states , 
that he was waiting, yet it appears, from all the 
facts and circumstances in the case, that he was 
not detained by this document, but by the regu- 

lar and legitimate business of the voyage. 
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a 

c«AM*ki*oii. 4. Because the schooner waft ready to depart 



dti early as the 13th July, and the lime *bebi^eeit 

^t^ cvQitii* ''^^ arrival atid that |^eriod was not mote than 
jm«Bc^c6. ^^ ^^^^ j^^^ j^ ^^ fcourse of that trade, for 

her stay at Barracoa^ and the detention after th&t 
period was owing to an unavoidable accident, 
for whith the insurers were liable. And, 

5. Because if such instructiohd had been gireil 
to Cau^ stiU the defendants were apprised of th^ 
letter 6^ Co» Uiree days after Ihey had subscrib- 
ed the |)oI]ty, and waived their right of obj ec-* 
tibn, if any they had, and confirlned the policy, 
when thfey bfbrmed thfe plaintifi* that it wmilil 
cover specie ; aud because they agidn confirmed 
it when they refused, to return the premium. 

t^OLCock, "i. ^eliveired the opinion of the Cotfrt. 
The &cts in this case having been fairly sub- 
mitted io a Jury, and having been found gainst 
the |>I'aintiit^, would b^ a isufficient reason why a 
h(0W trial should not be granted ; biit ad it is a 
tase of importance, I shafi pti^ebed to etaihim 
the plaintiff's grounds in their ol'der. 

In the first he teyfe he has not been guilty of 
any concealment, because the arrival of his ves- 
tal was known to a director, and had been pub- 
lished in the newspapers. In order to have aVail- 
* "ed himself of these circumstances as a refutation 
of concealment, he should hav^e protett that thte 
director had communicai;ed his knowlfe<!!ge of the 
feet to the board, or tttal the publication in the 
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newspapers had come tb their knowledge } and ^;,Vy^*^"* 
from the testimonjr it is clear that they were not '^^^'y^^ 
apprised of the fact. The arrival of the vessel .^^j^ j,„^,j„ 
Tiad bfeeni anftoiintted iti the papers, but this has ^^°""^*' ^ 
takeh place long before the company was form- 
ed, and the director . who gave evidence on the 
trial, did ndt state that he had communicated the 
incarnation whieh'he possessed to the board, ft 
is asked if the plaintiff had not a right to pre- 
sume that the board had a knowledge of the fact ? 
The answer is, he should not have relied on pre- 
fttimptions, parti Culariy when a question had 
been put to him calculated to produce a know- 
ledge of the feet, and of course implying at least 
k dbubt of it Why has the plaintiff not shown 
some treason for the evasive answer which he 
gave to thiB question put by the Board? for 
6urely it may be called evasivel The time of 
her arrival being known, it was certainly more 
easy to calculate the probable time of her 
depaftufre i5rom Barracoa, than from • the fact 
of her departure from Charleston. If he had 
not been desirous to conceal the fact of her 
atrival, why give an answer calculated to mis- 
lead them, nay, one which most certainly must 
mislead thetn in this particular ? What is the 
rule On this subject ? « The insured is bound by , 
principles of moral honesty to disclose to the in- 
suTer aft circum^ances which may throw the 
6mal led t tight on the nature and perils of the pro- 
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C"£^»«w«. posed adventure with the most unreserved omdbiir 
^*^*v-^^ BXiA frtmkness. MarshaU^ 465. 

South cuoiiM ^^* ^* ^® ®*^^ *^^* ^'^^ arrival of the vessel at 
iMunncaco. garracoa, if concealed, was not a material fact 



^ Every fiict and circumstance which can possi* 
bly influence the mind of any prudent and intelli* 
gent insurer, in determining whether he .will un- 
derwrite the policy at all, or at what premium he 
will underwrite it, is material.'' Id. 467. What 
were thcii risks insured ? The policy is in these 
words : *^et and from Barracoa to Charleston, up- 
on any kind of lawful goods or merchandises, la- 
den or to be laden on board the good registered 
American schooner, called the Example.'' The 
risk, then, commenced as soon as she began to 
load ; and can it be said that the time of her ar- 
rival was immaterial ? The sooner she arrived^ 
the Booner, of course, the risk might commence ; 
but the &ct was material in a more important 
point of view. The insurance was effected in 
July; the vessel had been in port from the 
29th of May, an unusual term ; if they, the de* 
fendants, had known that she bad been there 
from that time, instead of the 8th or 13th of 
June, although they may not have considered her 
as a missing vessel, yet they would undoubtedly 
have been more cautious in insuring, or at all 
events have been set upon inquiries which may 
have led them to the truth. The 3d ground states 
that there is no proof that Cott had instructions to 
wait; that the plaintiff may have been misled by 
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his (Cofi'*s) information, and that the fact an4 cir- cnmmov, 
ctanstances show that he did not wait for the 
condemnation. Coit says in his letters, I am rea- g^^^^ ^,^,;^ 
dy to sail, but waiting for the condemnation. J^!!!!!!!!^!. 
The plaintiff swears that he had sent by Cott ex- 
pressly for the condemnation, and that he expect- 
ed it daily. If this be not proof, I am at a loss to 
conceive what will be considered as proof. It is 
said, however^ the circumstances of the' case con- 
tradict their testimony. Cir<?umstances are only 
resorted to in the absence of positive proof. 
But what circumstances, I would ask, could be 
suflSciently strong to counteract the positive evi- 
dence of those persons, who alone possessed the 
knowledge of the fact to be proven ? It is clear,, 
that the circumstances^ do not contradict the tes- 
timony of the plaintifi*, and the letters of the cap- 
tain, which are those which are relied on to pro- 
duce this effect ; that the captain had not be^ 
gun to load until — July ; that he obtained a 
clearance on the 1 ^th July, and that afterwards 
the cr^W and captain were sick. These circum- 
stances may be true, and • yet the captain may 
have l^een sent for the docui!&ent, and may have 
waited for it. But what induced the affidavit of 
the plaintiff? It was loade to postpone a cau$e 
of great importance, in which the document sent 
for was indispensably necessary, and it was to 
be obtained from the island of St Domingo, 
which i9 a few days' sail from Barracoa. 
Do not these circumstances corroborate the 
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^\V;?8n"* affidavit of. the plaintiC and the lettered of the 
Captain ? It is said the plaintiff may have been 
misled bj the information of the Captain, but 
the plaintifi^'s affidarit relates to facts within bis 
own knowledge, he therefore could not have been 
misinformed. He says in the first affidavit, IBtb 
June, ^^ I sent by Captain Raymon CoU to inquire 
for and obtain a condemnation which was sop- 
posed to have been made in a tribunal of the 
French republic;'^ and in the second, dateid 
25th July, which for safe carriage he (CoU) was 
to bring back with him. The facts stated in the 
4 th ground may be all true, and yet the plaintiff 
not entitled to a new trial ; admit that his stay at 
Barracoa was not longer than is usuij in the 
course of trade, yet if it is clear that he may have 
sailed before the 13th July, and had waked for 

A ship insured the documeut, the policy is toid. It is a rule 

must proceiM on ^ m. ^ 

the sbort^V anS that the «hip shall proceed on her voyage, n^ 
with all reas'ona- Qnlv bv thc shortcst aud safest course, but also 

ble expedition. J J ' 

with all reasonable expedition. Marshal^ 153. 
Now he states himself, he was ready to sail be- 
, fore the 13th July, and the witness, who went 

there, when he purchased a return cargo, pro¥M 
this also. 

The fifth ground is, that the policy was con- 
firmed by the answer of the Board, tluU it would 
cover specie, and also by a refusal to return the 
premium. When the first letter of CoU was 
shown to the Board by the plaintiff^ a few days 
after the policy was signed, it does not appear 



\- 
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ihat the Board was informed that the plaintitf had chailmto*, 

^. ^ ^ * May, 1817. 

teceiyed this letter. before the insurajncq was ef- ^^-^^v^^ 
fected. They may m then have discovered his JJtL. 
concealment; and if it was not discovered, they '°^"^^^<^^- 



No tettani or 

part of the insured, committed either by himself SrlSwifrtSoa 



could not have complained of it, or intended to 
waive any right which might result from it. 
When they refused to return the premium, they 
had discovered the fraud, and therefore had a right 
to retain it. " In all cases of actual fraud on the 

no Tftim 

ludon 

or his agent, the underwriter shall retain- the 
premium." 632* Upon the whole, I think the 
case clear of doubt, that there was a conceal- 
ment, and of a material fact; ths^t Cott was 
charged to bring the condemnation, which it is 
manifest was an important document, and was 
wanted by the plaintiff at that very lime ; that he 
was detained by waiting for this document, and 
therefore that the policy was not made as it pro* 
fesses to be, bonafide^ and is void. 

The motion for a new trial was therefore re- 
fused. 

Cheves^ J. gave no opinion^ having been of 
counsel in the case. 

K. L. Simons^ for the motion. 

Hayne^ contra« 
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r Mty, 1817. 



Riog 

▼. 

Buntington. 



David A. Rmo against Maky HuNTiNcrTOKr. 



This was an action of assumpsit on a note of 

The uelrat . ^ « ^ » - 

JSSSi*i.w.u!S 400 dollars, dated 15th October, 1811- Itap- 
be^p!^Htod to peared in evidence that at the time this note was 

■tultlfv himMtr, ^ ', /I. 

Sini SSpJrf! given, and for some time before and after, the 
5 hUown^^SrS defendant was confined to her bed with sickness, 

olnolete, unreft- , 

tTbfi'mkted** much enfeebled in body, and frequently in a state 
apram^^rymte of miud uufit to attend to business. That on the 

adveKiM in toe 

TO*aSni?r*ob^ 10th of the same month she made her wiU, ^saa 
■od caStio/ ti» tfaouffh at the moment she did so, she was of 

public not to re- ^ \ 

SStSiSiJStbSt sound mind, yet a day or two before she was in 
tosDto^ ji^ a state of mind which the gentleman of the law 

at tlie trial; aad . . . ^ 

2* iSie^re'SSd who drcw the will thought disqualified her for 
mWtriaimi2d that act The plaintiff had been previously 
very kind to her, and she had resided withiiim 
from twelve months to two years. He had, 
when she did not reside witb him, supplied her 
with necessaries, and had paid some money fot 
ber, fi>r none of which did it appear he had been 
reimbursed or remunerated. On the 15th Octo- 
ber, 1811, the plaintiff went into the chamber of 
the defendant when she was exceedingly ill, and 
procured her to sign the note in question. A 
witness who was present said the plaintiff guided 
her hand while she signed the note, and that she 
required while she did it, to be held up in her 
bed by a servant. The physician who attended 
her saw her that day, and declared that he 
thought her unfit to transact business, though he 
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thoi^ht, had she been previously satisfied of the ^|£^^;'* 
justice and accuracy of the demand, she migh^ vi^n^-^^ 
have had a sufficient understanding of it to have HwitTigton. 

liquidated it by a note. On the 31st December, ": 

1811, the defendant published a notice in one of 
the gazettes that the npte was illegally obtained, 
and cautioned all persons from receiving it 
This was offered in evidence by the defendant 
Ht^ the trial, and objected to by the plaintifiTf^ 
counsel, but the Cowt permitted it to be read in 
evidence. The Jury found a verdict for Uiede* 
* fendant, and a new trial is moved for. 

1. Because the defendant Qughi nottohav^ 
been pennitted to stultify herself or. plead her 
mental incaplK^ity, in avoidance of the note. 

2. Because the verdict was against the weight- 

of evidence. 

3. Becauie the advertisement of the defen- 
dant was inadmissible testimony. , 

The case was tried before Mr. Justice Colcock^ 
inMay Term, iai4. 

■ * 
Cheves, J. delivered the opinion of the Court 

1. The first ground on which this motion is 

made, it is said, and I believe truly, has never 

been solemnly argued or determined in this 

state ; and the coimsel for the plaintiff has can- 

I \ 

didly admitted that the impressions of his own 
mind are against the ground, though he has is^ub- 
mitted it from a sense of duty to his client, and 
from a desire to have the question solenmly de* 
cided. 



r 
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ciiA»L«aToii. The rule of law that a defendant shall not he 

M^y, 1817. 

^^•^v^^ allowed to defend himself by alleging that he 
„ ,y- was non compos merdis when he entered into a 
' ■■ ' " contract,' or did an act by which it is insisted he 
shall be bound, if we understand it rightly, must 
be considered, viewing it in the most favourstble 
tight, as a relic of barbarism. Even the early in- 
stitutions of society furnish very little so utterly 
indefensible as this rule, for which I think we 
will in vain seek for a parallel in the common 
law. In this great system, though we meet not 
unfrequently with rules and principles, the rea- 

/ son of which has ceased, or which may bave been 

originally founded on the errors of the times, it 
is perhaps only in this solitary instance that we 
meet with an absurdity so purely gratuitous. It 
is said in one authority, " Thj^t the rule was to 
be understood of acts done by the Imiatic to tiie 

* prejudice of others, that he should not be per- 

mitted to excuse himself on pretence of lunacy, 
but not as to acts done by him to the prejudice 
of himself." JRidler v. jRw?&r, 1 Eq. Ca. M. 762. 
And it would be gratifying to believe that this 
rule was only intended to prevent a fraudulent 
pretence of lunacy : but the authorities are so 
uniform and so unequivocal on the point, that we 
cannot doubt that it was, in the full extent in 
which it is laid down by the early writers, adopt- 
ed as part of the common law. (Co. Litt. 246. 
B* Co. Rep. Beverky^s case^ part 4, 1 24. 1 Fonb: 
Eg. 46. Powell on Cont. 14. Sugden on Vendors.^ 
And though there appear to have been cases in 
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^hich differeDt determinations have been made, cjAEtwi-oif, 

inftyf |JBi7. 

they do not seem to have been of such a charac- 
ter as to have affected the rule; and therefore we 
are to consider it as well established in the Com- 
mon Law, and to determine broadlj and generally 
whether we are bound by it. Although we have, 
by an ^ct of Assembly, adopted the Common 
Law generally, there are instances in which it 
has grown obsolete with us, because it has not 
been used, though it may be recognized by the 
English tribunals as yet having an active exist- 
ence in fkigland. But a just veneration for their 
own institutions will preserve to them a certain 
freshness lon^ after they have passed into ^ the 
sere and yellow leaf'* with us. The act of As- 
sembly, as it has been practically construed, 
contained rather a privilege than a command to 
adopt the Common Law, except in its great and 
leading principles, and we in efferct have only 
adopted it where we thought it reasonable and 
just; at least we have not felt it necessary to 
adopt it where it \^Ba clearly unreasonable, ab- 
surd, or unjust. If this be the spirit in which we 
are to view the rule under consideration, we 
shall not be much embarrassed with it ; and we 
may declare, that though it be the law of Eng- 
land, it is no part of our law. This is the unani- 
mous and clear opinion of the Court. ^t^tJj i,yi 

_ mi • 1. A J* 'J • xl_ • ^f evidence, yet 

2. Ihe weight, of evidence m this case may the Jury b«W 

^ * ^ •'the legal and the 

bave been against the verdict, but it does not so ^^^e p^potje? 

y. « ^^ 1 ' 'ill • • aoce must be very 

strike the Court, as they are enabled to view it, cieartoauthorwc 
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cjAtLnroir, and if it was presented in any better light on &e 
^'^^s^^ trial, the Jury who tried the cause had the bene- 

BuntLtoo ^* ^^ ^*» *^^ were at once the legal and the fittest 

judges of it. The cases are so frequent in which 

Juries, using their privilege, and enjojring lights . 
peculiar to themselves, will find it their duty to 
decide against what may appeaf to be the weight 
of evidence, that were the Court to grant new 
trials in such cases, it would establish a kind of 
double triaL The verdict ought to be very 
dearly against the weight of evidence to au- 
thorize a new trial, and we do not think it is so in 
this case* The imcontroverted facts of the case 
show that the defendant was in a situation in 
which it was improper to ask or accept any in-r 
strum^nt in the course of business which was to 
bind her rights ; and the Court is unwilling to say 
it is dissatisfied with a verdict which has refused 
eflfect to an obligation taken under such circum* 
stances. 

3. The advertisement which was admitted in 
^evidence, was a declaration of the defendant, 
forming no part of any admissions or declarar 
tions given in evidence by the plaintiff^ and 
therefore was inadmissible testimony. It is highly 
probable that it did not weigh a feather in the 
scale with the Jury, but the Court is not at liber- 
ty to judge of the degree of influence thatinad^ 
missible testimony may hare, bad on the Jury. 
The rule is, that no testimony shall be submitted 
to them which is inadmissible accordipgto the 
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rules of evidence. It is enough that it may pbs- CBAHLnTov, 

° "^ * May, 1817. 

sibly have had influence, that something favoufa- v^^v^^^ 

Bing 

T. 

Huotiogtoo. I 



ble to the defeiice may have been inferred from ▼. 



it. It does not follow, that in a case where the tes- - 
timony admitted is absolutely immaterial, where 
no inference bearing on the issue can be drawn 
from it, that a new trial * shall be granted. The . 
case, I think, is happily illustrated by the doctrine 
in the case of a demurrer to evidence. By a de- 
murrer to evidence, the testimony is withdrawn 
from the Jury, and submitted to the Court. But 
this is not suffered, unless the facts stated be ad- 
mitted to be true, and all fair inferences from 
them granted. A Court, in refusing to send a 
case back for another trial, where inadmissible 
testimony has been received, can only do it on, 
the principle that, admitting the facts which it 
contained were true, the Jury could have fairly 
drawn no inference from them material to the 
issue. One fact stated in the advertisement, re- 
ceived in evidence, was that the note Was ille- 
gally obtained. A necessary inference from thai 
fact was the invalidity of the note, which was the 
very point in issne. On this ground, therefore, 
and this alone, I am of opinion a new trial ought 
to be granted, and that is the unanimous opinion 
of the Court, 

Colcock, J. was absent in the Di&trict Court 
during the argument of this case, and gave no 
opinion. 

K. L. Sitrums, for the motion. 

Kennedy and Lance^ contra. 



> 



168 REPORTS OP JUDICIAL "DEClSlOKS 



M«y. 1817. 



Th£ Executors of Lambert Lance against 



£z*n of Lanee ^^ .^^ 

„ \ (jteorge Farker. 

Parker. 



uni^tSSd" ^^- This wafi an action of assumpsit — plea^ non as^ 
I^^Hten^ j*ip«- sumpsit infra quatnor annos ; replication, that " the 
SSfTik?!*'*? defendant had assumed, within four years next 
SEtk«**Jc?Alt '^f^^ suing out the original writ,'' on which issue 
it^ulttoD^bou^ was joined. So that the question was, whether 
^tDd'SSt thi *^^ defendant had promised to pay this debt 
tS*ttat^?kii b^ at any time within four years next before the com- 

pletded by the ^ , . _. 

p^y- mencement of the action. To support the repli- 

« cation, the plaintiff produced the following me- 
morandum, signed by the defendant, and bearing 
date.tbe21st March, 1793: . 



" If, in the settlement of accounts between Mr. 
Lambert Lance and myself, any balance should ap- 
pear to be due him, I hereby assume payment 
thereof, so as to prevent its being barred by the 
operation of the limitation act." 

The case was tried before Mr. Justice GrimkX 
at Charleston, in » Term, 181-. 

NoTT, J. delivered the opinion of the Court 

The evidence in this case did not support the 

tissue. The assumpsit was in March^ 1793. The 

action was commenced in August, 1804, more 

than eleven years afterwards. The operation of 

the act was arrested by this promise, but it Wai$ 
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not ind^nitel J suspended. l)t re-eommebced its ^JiV"; ?gi?^' 
race from that period, and had run its course "'•^'^'^^^ 

, . Bx*rs of LfDco 

Aearlj three times round, before the plaintiffpro- ^^^ 
secuted his claim ; and although it is sometimes ~^ 
said that such a plea is not to be favoured, yet in 
£his rase I am disposed to think it comports 
with the justice of the case. There appears to 
have been unsettled accounts between the par- , 
ties* It was doubtful on which side the balance 
would ultimately be. This was therefore a ppo- 
visionaL undertaking to pay, in case it should hap- 
pen to be in favour of the ptaintiff's testator. It 
is probable that he became satisfied there was no 
balance due him, for there is no evidence that he 
ever made any. demand afterwards. After his 
death, his executor, probably not havlrug the 
same knowledge of the nfatter that he had, reviv- 
ed this dormant claim. But it was unques- 
tionably barred by the statute. A new trial must 
be granted. 

t 
Bay, J. In this case I differ from my breiihren, Bay. Ju.t ««- 

in the opmion delivered. I he question is, whe- }' u??e(iS?X' 

&er a man can make an engagement to renounce pleaSuig the "SS^ 

the benefit of the limitation act or noti I am of 

v. 

opinion he can. I hold it to be a fundamental 
maxiiioL of the Common Law, that every man may 
renounce a ri^btt or benefit intended for himseli^ 
without prejudice to another. Q^quis potest re* 
mmdare jure pro se introducto^ as everj' man msij 
pursue a right, and prosecute it to effect; $o he 

VOL. 1. Y 
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T. 

Pirker 



CBAUMToir, may relinquish and give it up. The limitation 
v^rv-^i/ act is founded on a presumption that the debt is 
*nof udm p^.j ^g. ^^j discharged, and that vouchers and 

— evidences of payment are liable to be lost or mis- 
laid, or that the witnesses who could prove pay- 
ment are dead or removed away ; therefore the 
act prescribes that no suit shall be brought unless 
within four years after the contract made, &c. - 
This was evidently a benefit or advantage iptend- 
ed for defendants, in all civil actions, for demands 
under the degree of specialties. Is there any 
law which says a man may^not renounce this be- 
nefit, if he pleases ? I conceive not. On the 
contrary, the Common Law expressly gives this 
right All releases and discharges in law and 
equity, are founded on this right. A man who re- 
lecLses all causes of action, is for ever precluded 
from bringing a suit afterwards. So a contingen- 
cy, a future accruing interest, may be released. 
The Civil Law agrees with the Common Law in 
this respect. By the Civil Law as well as by the 
Common Law, every man is free lo contract and 
and firee to let it alone. But if he does enter in- 
to a contract, such contract shall be a law to 
£im, and he shall be bound by it. 

In the present instance Mr. Parker was free to 
enter into this contract; there was no law to pre- 
vent him fi-om doing so ;. and when he had en- 
tered into it, it became (agreeably to the Civil 

- JLiaw) a law to him in this particular instance, 
and I am of opinion he^was bound by it. Besides, 
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good faith ought to be upheld between man and csiunros, 
maof what was the intention of the parties? 
Can any man doubt it ? It was that he, Mr. Par^ 
ker^ and . all claiming under him, should never - 
take advantage of the limitation act on that par- 
ticular contract To suffer him, therefore, at 
this day to come in and .plead the act, would be 
allowing him to violate his own express engage- 
ment, and to vitiate his own contract, contrary to 
the real intention of the parties, as well as to in* 
fringe a ;law or- covenant he had made for him- 
0el£ I am therefore against the new triaL 

Winsianley and Drayton^ for the motion. ^ 

Lance^ contra. 
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ClAlLUTOlli 

May, 1817. 



Taylor 

V. 

Samuel HolmaD. 



John Taylor against Samuel Holm an. 

This was an action of assumpsit^, brought <m 
njde ^[bpSjo thc following agreement ; ** It is agreed between 
5Sf * rtijfuiatkl^ Moses Myers^ Samuel Holman^ and Jchn Tayhr^ to 
adventuU in a ^ Qut the schooner Centurion, from GeoriretowB, 

projected voyage, ' ' O ' 

SSipr'SSi? S on an African vof age, viz. they agree, the said 

pendent, and Uie -. ' 

nS^perfoSailS? Samud Hoimau and Moses Myers^ to give Ihe saad 
fih^Lit'oirhteowo John Taylor^ for two-thirds of the schooner Cen- 

part. 

tiff^ gISi* £r ^i turion, at the rate of two thi^usand five hundred 
rwSiSuTbe "ti^ dollars for the schooner^ and the said John Tatf- 

keD and lettled, *' 

for'tiieXurt*^ ^^ reserves the other third as his share, the car- 
go, schoonef, and outfits to be on the joint ac- 
count ,of the said parties, and each individually 
is to exert himself for the benefit of the whole. 
However,* it is understood that the said Sanrnel 
Holman will purchase what cargo may be re- 
quired in Charleston, and it is also, understood 
that the said ' John Taylor and Moses Myers will 
fiirnish all the outfits, and accotint for the whole 
of the schooner, and every other matter that may 
be required for the voyage, and on comparing 
the several accounts, the party or parties that 
* fall in debt to each other, to account for the same ; 
and upon the arrival of the vessel and cargo in 
Georgetown, the cargo and vessel to be disposed 
of as we may jointly agree." This agreement was 
dated the 20th October, 1 805, and signed by the 
parties. The alleged breach of this agreement was 
the non-payment by the defendant of one-third 
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of the stipulated rahie of the schooner. On tiie ciaimstoit, 
part of t)^ plaiotiff this agreement was giren in 
evidence, also a letter from the defendant to the 
plsuntifl^ dated 3d I^ebruary, ld04, in which be 
declares be is unaMe to perlbAn his part of the 
contracit in furnishing the cargo,, and another 
dated 27th February, 1804, in reply to mie from 
the plaintifi^ ifa which be declares that he con^ 
dered the contract at sm end, for the reasons stat* 
ed in 1ms first letter. 

On the part of the defendant, it was protred 
tiiat the plaint^ dii^issed^ the captain of the 
Centurion, and the seamen, wfiA sold her for 800 
•do'Hars. He also proved by one witness that she 
was not sea-worthy for the cont^ESiplftted voyage. 
The pldbtiff examined, in r^ly, a ship carpen- 
ter, who declared that a short time before this 
' agreemetrt be had repaired her hull, and believed 
lier to be sea-worthy, but he confessed he did not 
know wiiat was necessary £m* an African voyage. 
There was no proof that the plaintiff had pv- 
ibrmed any part of the stipulation incumbent on 
l^im and Myers to equip and fit out the vessel. 
The presiding Judge charged the Jury that the 
' agreement contained an independent>promise on 
ihe part of the defendant to pay the plaintiff one- 
third of the gitipulated vafaie of the Centurion. 
That it was unnecessary to prov-e the perform- 
ance of &e promises inc«md>ent on him, and <hat 
it was too late to object that the contract was a 
joint contract between the j)laintiff^ the defen- 
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ciAXLcsToii, jant, and Mr. Myers^^ which ought to have been 

N^^v-^-' pleaded in abatement The Jury found a ver- 

o. 7C' diet for the plaintiff for one-third of 2500 dollars, 

deducting one-third of 800 dollars therefrom* 

' A new trial ifl moved for, on the following 
grounds, viz. 

1. Because the agreement did not contain an 
independent contract on the part of ^the defen^ 
dant to pay one-third of 2^00 dollars, but was 
one of the several mutual and dependent promi- 
ses contained in the agreement, and because the 
plaintiff ought to bave proved the performance 

^ ' of the promises on his part. 

2. Because the presiding Judge misdirected 
the Jury, by stating that it was unnecessary for 
the plaintiff to prove such performance to main- 
tain his action. 

3. Because .Mr. Myers ought to have been 
joined as a plaintiff in the suit. 

4. Because the evidence in the cause proved a 
dissolution of the contract. 

5. Because the evidence proved the vessel to 
have been unseaworthy for the voyage contem- 
plated. 

6. Because the Judge diarged the Jury that 
the only point in the case for their consideration 
was, whether the plaintiff did not rescind the 
contract for the 'sale of the vessel under the 
agreement, by his subsequent conduct in selling 
her ? Whereas it is alleged that another impor- 
tant question was, whether the vessel was not 
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uoseaworthy, and therefore the contlraqt void ^;,*»';^5f» 
from the failure of the consideration ? s^^/'-%• 

The case was tried before Mr. Justice Gritnke, SMiHi«i^Hoiim». 
at Georgetown, in April Term, 181 1. — — — 



Cheves, J. delivered the opinion of the Court. 
It< is unnecessary to consider all these questions. 
The only argument by which the motion for a 
new trial has been opposed, isi» that the agree- 
ment contained a contract on t^e part of the 
plaipitiff to sell one-third of the Centurion to the 
defendant ; and on the part of the defendant, 
to pay for the saine one-third of 2500 doUarSy 
and that this contract was independent of the 
partnership agreemenf and objects, except as it 
was the means by which the defe.ndant furnished 
a part of his portion of the joint stock. On the 
other hand, it is alleged that the plaintilBT was to 
throw the schooner into th^ concern as joint 
stock; that he and Myers were to contribute 
fiqrther to the joint stock by equipping and fitting 
her out for an African voyage, while the defen- 
dant should fbrnish his portion of the stock by 
purchasing the cargo. That on comparing the 
disbursements of each, (in which the schooner 
was to be estimated at 2500 dollars^ made by the 
plaintiff*, or by him and Myers,) they should ac- 
count as partners, and this the Court thinks is 
clearly the just and necessary construction of 
thevinstrument 

It might indeed happen, as was argued by the 
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euiLUMir, counBel for the plauitifl^ that a partnership agree* 
^^v^' ment should eontain an independent contract 
7iZm^ between two of three or more cof>artners ; , but 
such a contract would come in a very (questiona- 
ble shape, and ought to be very clearly and dis- 
tinctly expressed. We cjo not think, however, 
that there is any foundation for this argument in 
this dase. It would be necessary to believe what 
would be highly preposterous, that the defen- 
dant was to pay the plaintiff in money the 
value of one-third of the vessel, and also fur- 
nish all the cargo, to become an e<|ual sharer in 
the adventure. This is impossible. ; 

But it was argued, that unless this action 
could be maintained, the j)laintifr would have no 
remedy for an injury which he had sustained by 
the defendant's non-performs^e of his partner- 
ship stipulations, by which the plaintiff had been 
prevented from usi^ng or selling his vessel until 
she had become greatly deteriorated in value. 
Is it not seen that this argument gives up the 
ground of action, which is not for a violation of 
the partnership agreement, but -on an alleged 
contract independent of the partnership agree- 
ment, for the sale of one-third part of the vessel ? 
But instead of showing a want of reinedy, it 
points distinctly and clearly to a remedy, viz. an 
action on this agreement for the non-performance 
of the defendant's stipulations, in which the 
plaintiff will recover damage^ for the injury lie 
has sustained, upon proving that be has perform- 
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ed his part of the dependent promises (for such c^i-wroir, 

thej cleariy are, (2 Johns. N. Y. Rtp. 145,' 148. 

Barruso v; Madan) which form the agreement, g^^^j ^^^^^ 

without which he is neither legally nor justly en* — ^~~''~^. 

titled to recover any thing. If his demand be in 

the nature of a partnership account,- he will find 

an apj^ropriate and comprehensive remedy in 

a Court of Equity, where alone such transactions 

are cognizable. " . 

The Court is unanimously of opinion a new 
trial ought to be granted. 

K. L. Simmsy for the motion. 

i?ic^r(feo/^ contra. •^ 
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M»r. 1817. 

^^^^*v^^ IUecutor Of J. Pai^mer Against Abministra'^or of 

B»»r Ptlner « i-^ ' 



^**^K«°! li^^* Thfe wa» an action of debt on. bond* The 

OD WDICO no IS- 

iSdrorle y.^ bond was granted by DtAois to the plsuntiflPs 
MiMermSiaSf testator; it WES dated 20th November, 1778, 
mocidT^ut'dbl and conditioned for the t>ayment of £ 1 5/)00 cur- 

continued, not ^ , 

K?the"ir^uiljl rencj. On the bond two receipts were endor- 
^tte?i^^t-ed; one dated 20th November, 1779, for one 

Ing found a ver- 

2t! Tiew tew year's interest, and the other the 24th January^ 

"'^ 1787, ibr £624.3.7 sterling. The defendant plead- 

« ed solvit ad diem, and solvit post diem^ and relied on 

the presumption of payment from the lapse of 

time between the date of the. bond and the comr 

mencement of the present suit. 

The plaintifis rebutted this presumption by- 
proving that a suit had been instituted upon the 
bond by the present plaintiff in August, 1793. 
TTiomas Parker^ Esquire, testified that the suit 
had been commenced by him for the plaintiff* at 
that time, and that before judgment was obtained 
it was stopped by the plaintiff^ the bond sent to 
him at his request, and the costs chained to him. 
The defendant adduced no evidence, and the 
Jury found a verdict for the defendant. 

A motion is now made for a new trial, on the 
ground that the verdict is contrary to law and 
evidence, inasmuch as the presumption of pay- 
ment, arising from the lapse of time, was rebut- 
ted, by proof of a suit having been commenced 
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withki 1^ years erf the present suit, ati'd no evi- cjawebtcw. 



dence whatsoevw adduced to «hoW that the 

» , . . , Ex'r Palmer 

bowd was paid. ^ . .,/ 



The case waa tried befb):e Mt. Justice JSm^, 
at Charleston, in/anuai-y Term, lSi3. 

Chbyes, J. delivered the opinion of the Court. 

The genei^'ai rule of the English authorities is^ 
if no interest has been paid on a bond for 20 
years, it shaU be presumed in l$iw to be satisfied* 
Jt has been left to a J (try on sixteen years, where 
there were circumstances to fortify the presump* 
tion. (1 Butr. 4.14. Cowp. 109.) And no pre- 
cise tinie has been fixed. (I Term Rep. 272.) 
Sit William Scptt has, refused to decree on a 
'*bottamr€y bond after an interral of twelve years. 
(5 Rob. Aim. Rep. 96.) The foundation of the 
£nglish rule, it has been sometimes suppos- 
ed, was the rate of interest in England, which is 
5 per cent. >at which rate, in 20 years bonds, 
the penal sum of which is usually double that oi 
the C(Midition, wrould cease to bear interest, un- 
less interest had been paid within that period. 
But this cannot have been the foundation of it, 
for in Lord Holers time, who was the author of 
' the rule, the interest of England was not less 
than 6 per cent. It was more probably intro-^ 
duced by analogy from some of t|ie provisions of 
the Statute of Limitations. On this supposition, 
it has been argued by defendant's comjsel that 
the presumption should arise ill this country \n 
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▼. 
▲dB*r Dubois 



csAKLssToir, a shorter period than 20 years, because g^ne* 

BfajTt 1817. 

rally in the United States, and particularly in 
this state, the periods for the limitation of suits 
and rights are shorter. But a suflScient answer 
to thiB argument is, that in this state, snd in other 
states of the union, the English rule has been 
adopted. (1 Bay, 482. 3 Day's Cam, 289. 3 
Caines' Rep. 48. 7 Johis. /)56, and 2 Cranch, 180.) 
But whatever be the origin of the rule, its 
operation is entirely diflFerent from that of the 
Statutes of Limitation* Time, under them, is it-, 
self a legal har of recovery ; but under this rule 
it only affords a presumption of payment, and 
this presumption may be obviated by circumstan- 
ces which establish a contrary, presumption* 
The rule is a reasonable rule, and the presump-* 
tion may, be rebutted by facts which destroy the 
reason of the rule. (1 Bay, 482. 2 Cranch, 184.) 
JtiiSlVhi?'» Though it be true that a shorter lime than 20 
m1S<u?ajSyi years may be submitted to a Jury,yct to authdr- 

«s presamptiott ^ ^ ^ .^ ^ ^ 

H SdgbrtVbe ^2:e the presumption of paf^ment in such cases 
ISS?'!5bcr evi^ there oueht to be some other evidence. (1 Term 

dence; tboush ^ • • > \ 

'tfnce- ^"'"bi; ^<3P- 272.) But very slight circumstances will 

sufficient when ■. /y« ■• i iiji- jIj* i 

the time ap- DC sutiicient, no doubt, when the time approaches 

proacbes cloeeljr , * * 

toaoyeaw. closcly to tweuty ycars. 

In this case no interest was paid on the bond 
after the 24th January, 1787, and this action was 
brought on the 27 th September, 1810; a period 
of 23 years and upwards had therefore elapsed 
from the last receipt of interest, from which the 
presumption of payment clearly arises, unless it 
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be rebutted by facts or circumstances which esta- ^m*""!?* 
Wish a contrary presumption. The only circum- ^•^"^^"'^^ 
stance on which the plaintiff relies, is, that he j^dm'/b.boi.. 
commenced a suit on the bond in August, 1793, '■ ~" 

which he afterwards abandoned. This, so far 
from creating a presumption favourable to his 
claim, appears to be a very strong one against it. 
It is altogether unlike the case where two writs 
of testatum capias hviA been sued out,, but not 
served, because defendant could not be found. 

^ There every e&ertion had been made to prose- 
*cute the claim ,* here it has been abandoned. 
The fact aflfords more than the presumption of 
omission; it is in the nature of an express and 
affirmative renunciation of the claim. There is 

• another very strong circumstance, were any thing 
more necessary, in favour of the presumption of 
payment. The bond was payable out of the 
funds of an intestate's estate, at the commence- 
ment of the suit, in 1793, and before that time. 
Now the payment of such a demand does not ' 
ddmit (except under very extraordinary circum- 
stances, which would require to be proved as - 
exceptions) of such a suspension, for reasons 
which are loo' cogent to be neglected by men of 
any prudende. » 

' I am, therefore, clearly of opinion a new trial 
ought not to be granted, and this is the unani- ^ 
mous opinion of the Court. 

.The other Judges concurred, 
t Prioleau^ for the motion. 
J. B. White and Ricfmrdsm^ contra. 
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Mtr, 1817. 



iMfeer 

V, 

Bx'n Oratea. 



WiLLtiAM LdSBTER ogainst Tm ExfictrroAS or 

Hugh Graham. 



« 
i?Jd5lSce«faii This cause was tried before Mr. Justice SntiHi^ 



A 



/ 



•QMBdp 

m«y°^iat 7h^ at WiUiaijislNirfich. Terad, 18 — . 

i^n ilJdi^. The only quest^to involved in this case wa», 
wfaeHier selling for a price equal to the v^ue of 
the thing^sold, if it was free from defects, unplies 
a warranty on the part of the seller that the thing 
sold is free from all defects, known or ui^fiown* 

Johnson, J- delivered the opinion of the Court- 
If this question^ was now open for considera- 
tion, I should, from a conviction of its propriety, 
labour much to establish the affirmative as the 
best means of guarding against fraud and impo- 
sition. But I consider it as conclusively set^tled 
by the case of Timrod v. Shaohred^lsi Say, 319, 
determined in this Court in 1793, and dbnfirm- 
ed by th^ subsequent case of Wkii^i^y* M'Leodf 
2 Bay, 38Q, determined in 1802. 

From the time of the decision of the case of 
Timrod v. Shoolbred, and I believe long before, 
up to the present day, selling for a sound price 
has been regarded as raising an implied warran- 
ty cm the part of the seller that the thing sold 
was free from all defects; and thousands of nisi 
prius cases (for, they are very common) have 
been determined upon the authority and princi- 
ple of that case, and ,now naay be r^arded as 
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the settled law of the land. If, therefore, I was ®!f "'"T!?"^ 

' ', May, 1817. 

evefi disposed to think that ' the^ rule was not 
warranted hy the Compaon Law, I should not ^„ ^nn^. 
feel disposed to disturb a principle so long and ' 
BO universallj acted upon in (his state. * # 

i am therefore of opinion that the mo^on for a 
new trial in this case ought, to be giianted. -^ 

The other Judges ccmcurred* ' 

Eichardson^ for th6 motion. * / ^ 
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REPORTS OF JUDICIAL DEClSlpNS 

Charles and Thomas Drayton against Mart 
Marshall and Elizabeth Chandler. 



A title by tbe 
Master in Equi- 
ty, under a de- 
cree of that 



iffhis was an action of trespass to try title, 
c^rt. whkh'dM broufirht to recover a lot of land at the south-east 

not bind the dc- TO * 

Jr^^SSry" ST'Jot comeT of Broad and Orange-streets. In support 
d«n« in an.M-of thc action, the plaintiffs gave in evidence a 
conveyance of the lot from the Master in Equity 
to them, and a decretal order of the Court of 
Equity, under which the conveyance was made. 
The trespass, it is-undcrstood, was either proved 
or admitted. On this evidence, the counsel for 
the defendants moved for a nonsuit, which was 
ordered by the Court. The cause was tried be- 
fore Jti^ge Smiik, at Charleston, in January Term, 
1813. A motion is now made to set aside the 
nonsuit. 



Cheves, J. delivered the opinion of the Court 
The grounds on which this motion is rested, 
are no fewer than seven ; but it is unnecessary 
to state them, because the question is simply, 
whether the evidence of title in the plaintiff wais 
such as should have been submitted to the Jury ? 
According to the general principles of tbe law, 
there can be no question whatever in this case. 
It was necessary for the plaintiff to prove a per- 
fect title, unless the defendant held under him, or 
under those from whom the {^aintiff derived his 
title. An insolated conveyance proves no title. 



' \ 
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The conveyance of thie Master in Equity affords ^"f *",«q«"» 
no better evidence of title, unless it be supported 
by a decree which legally binds the defendant, Ma«iuai,fcc 
as a party or privy. ' 

I am informed by my brethren, that this point 
has been solemnly and repeatedly decided in the 
Constitutional Court at Columbia, in the case of 
fiheriff's conveyances, which are not distinguish- 
able from those of the Master in Equity; and it 
is therefore the unanimous opinion of the Court, 
that the poin^ ib now to be considered as settled. . 
The motion to set aside the nonsuit in thi0 case^ 
|$( consequently refused. 

jT. <S. ChrimkS^ for the motion* 

/• B* White^ contra. 



VOL. I. 
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goods carried, tnd 
u action a(tii»t 
the coDsigoer for 
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ClAKLESTOK. 

May. 1817. 

^^^v^*^/ Nathaniel Heyward against Hgnrt Midbletok^ 

Heyward 

MiddletoD. 

: This case was tried before Mr. Justice Grimke^ 

By the Common 

hi\lle^>rt£in January Term, 1811, at Charleaton. 

an actto?^'ac^nst The plaintiff was the owner of a schooner em- 

the consigner for *^ 

SJriS?n^boTSS ployed in carrying produce to market, and the 
et»naigner> fa/, defendant sent on board of her a quantity of rice, 

tor, nor liable to . - ^ J ^ 

h^^it^^t^ which he consigned to his^actor in Charleston. 
promiw, omits to The rfcc was delivered to the factors in the 

pay, and no suit 

hl^ilt) bT'te^ months of March, April, and Maj, 1805 ; and the 
plaintilT's factor, who also resided in Charleston^ 
debited the freight to the defendaiit's factors ; 
and frequently before the December following,, 
at which time their house stopped payment, call- 
l^d on them for payment, but received for answer 
that the rice had not been sold, or that the pro- 
ceeds of the sales had not been received. ^This 
action was therefore brou^t against the defend- 
ant, to recover the freight. The plaintiff's right 
to recover, was resisted on two grounds: Ist^ 
That by long and well established usage, the 
factor or consignee, and not the planter or con* 
signer, was bound to pay the freight of produce. 
2d, Admitting the ultimate liability of tte defend*- 
ant, the plaintiff was guilty of lai^es, in notpur- 
^ ^uing his remedy against the factors before the j 
had stopped payment, and therefore the defend- 
ant was discharged. Several witnesses were 
sworn in support of the alleged custom ; but from 
the view taken of this case, it is deemed unne« 



Heywvd 
Middleton. 
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^Sessary to state even the substance of their eti. ^^^^^^^* 
dence. The Jury found a verdict for the defend- 
ant, in the following words : " There being in 
this case a want of sufficient diligence on the part 
of the plaint^, or his agent, we therefore find for 
the defendant," 

A motion was made for a new trial, and the 
brief sets forth six distinct grounds in support of 
the motion ; but it is believed that the whole are 
included in the single inquiry, whether the 
grounds taken by the defendant in the Circuit 
Court, above stated, are sufficient to defeat the 
plmntiff^s action. 

r , * • ■ ' . 

JoHirsoN, J* deliveted th^e opinion of the Court. 

There can be no^doubt but that, by the Cqm- 
mon Law, a carrier has both a lien on the goods, 
and an acticm against the consigner for the freight 
Lex Mereataria Americana^ 203. ' Abbot on Ship- 
pings 276, 290. 3d Johnson's Rep. 328. But it is 
alleged in this cause, that by a long and well esta- 
lished usage, peculiar to this species of freight, 
the liability of the consigner is shifted to the con- 
signee. It is not necessary in this case to deter- 
mine whether Such an usage, if established by 
sufficient prooi^ is or is not unreasonable and in- 
convcmient, nor to^ determine what would be the 
legal consequences of it; for the Jury have by 
their veldict negatived the proof of the existence 
of such usage, by the strongest implication* 
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Ids A£P61tl% OF JUDICIAL DfeCISlOKS 

cjAMjMToir, It is not usual for Juries to assign their reason^ 
^^^^^"^-^ in form, for the verdicts thej give ; but when they 
i^xn d^ so, the Court will look to their correctness, t 
regard it in the same light that I would a case 
when improper evidence has been suffered to go 
before them, and will not weigh what influence it 
might hate had on their minds; for surely the influ- 
ence of erroneous principle is at least as dangerous 
as the influence of improper evidence, and ought to 
be more guarded against, as it is more dilficult t6 
detect ; but as in the former case, I should in this 
be disposed to support the verdict, if there exist* 
ed jsufficient reasons, founded in fact, to support 
the conclusion drawn by it, independent of those 
giveti by the Jury; but such was not the case 
here. It appears to me impossible to give any 
other construction to their verdict^ than that for 
no other reason than that the plaintiff*, or his 
agent, had been guilty of negligence in collect- 
ing the freight from the factors, he ought to lose 
it, and that butfor that only reason he was enti- 
tled to recover. 

Having established the principle that the de- 
fendant was liable in the first instance, it foUowg 
as a matter of course that the plaintiff* was not 
bound to look to his factors at all, and therefore 
could have been guilty of nd laches, and conse* 
quently the verdict was predicated on erroneoud 
principles^ nor do I think that the circumstance 
of the plaintifi*^8 factor debiting the freight to the 
defendants factors, can alter the case. It could 
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impose no liability, where none previously exist* ciAHLnrov. 
(sd, nor could it discharge one that did exist 

I am therefore of opinion that the motion for a „._. 
new trial oo^t to be granted. ^ 

The other Judges concurred. 

Ford and Priokau^ for the motiom 

T. Parker^ contra* 



1 
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CVARLStTOV, 

May, 1817. 



gfCanU 

▼. 
M*Coiioell. 



Robert MCahts against J. B. MCoitnbxi. and 

J. H« MCONNEU. 



^A bond^girenj This csse was tried before Mr, Justice Grimke^ 
&dV?c?rtJ;at Williamsburgh, in March Term, 1811. 

day— iiUet made _^_ , . , ^ 

Sdii^^dSZiiSS! ■"' *"® ^*^ *° action of assumpsit on a promis- 
wetSrLde M^ sory note made by the defendants to the plaintiff. 

time ^fter; and ^ _ 

JjJ^^ Jl^^jjThe defence was, that the note in question was. 
^:^ao7hS given as part of the purchase of a tract of land, 

bond could wtbe - . 

2f^^««JJJJ "jand that the plaintiff by his bond had underta- 
S^\^^a£^ ken, under a penalty of $1000, to make titles to 

time for the pur- 

e&MmoDer ^^ g^id land to the defendant, /. Bf. M'Conndk 
on the 1st day of April, 1807, and that the plain- 
tiff had not made the titles agreeably to the con- 
' dition of this bond. 

The evidence on this point was, that the 
plaintiff^ on the day on which by the condition 
he was to execute titles, had delivered to the 
defendant,; /. B. M^Canndl^ a title-deed, but that 
it neither contained a date nor a renunciation of 
his wife's dower. The plaintiff finding that the 
defendant was dissatisfied with thi]9 title-deed, 
afterwards, on the 8th of March, 1809, presented 
aaother title-deed to the said defendant, /. B. 
M'ConneU^ free from the objections made to the 
first, and afterwards commenced this action. On 
this evidence the Jury found a verdict for the 
plaintiff for the full amount of the npte. 

A motion was made for a new trial, on the 
ground that the verdict was contrary to law, in- 



M«Caiiti 

T. 

M*CoDoell. 
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asmuch as sufficient titles were not presented chail«w»», 

* May, 1817, 

within the time specified in the jKmd, and not 
until nearly two years after, to in^t, on the &th of 
March, 180». 

Johnson, J. delivered the c^inion of the Court. 

Admitting that the ground taken for a new 
trial in this case was itself a sufficient legal ob- 
jection, yet I should be disposed to think that the 
delivery of the first deed was a literati compliance 
with the condition of the bond. The date is not 
a substantive part of the deed, and may be sup- 
plied by parole ; at any rate, it ifill take effect 
^ ' from the time of x the delivery, whether it has 'a 
date or not; and although it bear a date, it will 
not take effect from it, unless it is cotempora- 
neous with the delivery ; nor do I think the ob- 
jection that the renutciation of the wife's dower 
did not accompany it, is better founded. But I 
proceed to the consideration of the question made 
in the brief. 

The undertakings of the plaintiff" to make ti- 
tles, and of the defendanfs to ^ay the note, al- 
jlhough they may be regarded as mu;tual, are not- 
Withstanding separate and independent, for tte 
breach of which either party had a right of ac- 
tion ; the pla^ptiff! having then complied with the 
condition of his bond, by the delivery of an un- 
exceptionable deed befope an action was com- 
menced against him, the defendant's right 6f ac- 
tion was gone, and could not be set off* against 
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*iAu.BtTo«» tiie present action. Upon the same principle, I 
am of opinion. that the tender or delivery of a 



lf*Ctiit» 



▼. deed* acccnnpanied by an abstract of the plain- 

|M*Coniiea . 

tiflPs title, at the tnal, would have been consider- 



•■ 






. ed such a compliance with the condition of the 
bond as to entitle the plaintiff to recover. 

I am therefore of opinion that the motion for a 
new trial ought to be refused. 

The other Judges conourred. 
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'Ann Cockfield, agadnst Algxanber Daniel* 

m 

This was an action of trover^ for a horse of 



Cbaklkbton, 

May, 1817. 



Cockfield 

V. 

Daniel. 



A verdict elear^ 

the value of S80, tried before Mr. Justice Giimk^, iV-deScTit i? 
. »at Williamsburgh, in March Term, 181 L trisisSnt^ 

CJoLcocK, J. delivered the opinion of the Court 

In this case it appeared that the propertj^ was 
in the plaintiff; one of her sons had exchanged 
the horse, without her direction or authority, 
with the defendant, for a mare, ^vhich proved 
sick, and soon after died. It did appear that the 
plaintiff had once expressed a wish to exche^nge . 
this horse for a mare, but that was four years 
before, at which time he was young and trouble- 
some. The demand and refusal were proven, 
and the value of the horse. The Jury thought 
proper to find a verdict for th§ defendant. 

The plaintiff moves for a new trial, on the 
ground that the verdict was contrary to law and " 
' evidence, atid the charge of the Judge. There • 
does not appear to be any testimony upon which 
the verdict can be supported ; the evidence was 
clear, and no attack wa& made on the character ' 

of the witnesses. The verdict is manifestly 
against the evidence, and therefore I am in fa- 
vour of the motion for a new trial. 

The other J udges concurred. # "^ 
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CBAftLCBTOir, 

Maj. 1817. 



. Exptrte 
Ferrett k others. 



AnEastlodiaD, 
<* though a free 
Mnon of co- 
lour/* ia Dot lia- 
Ue to a capita- 
tioo tax, under 
the oitliiiaoce of 
tile City Council 
«rCharlMoo. 



Et jpartt FflRDiNAND Ferrett, and others* * 

This was a motion for a prohibition, before 
Mr. Justice Smithy at Charleston, in Janaarf 
Term, 1811. 

CoLcocK, J. delivered the opinion of the Court 

This was a motion for a prohibition to restrain 
the enforcement of an ordinance of the City 
Council, imposing a capitation or poll tiea, so far 
as relates to the present applicants. 

It appeared that the applicants are natives oi, 
Capd Francois, in the island of St. Domingo^ and 
had sllways enjoyed the rights and privil^es of 
the free citiisens of that country; that they havei 
i-esided in this city for many years, and had 
never been called on for the above tax until very 
lately; that their ^mother vras a free woman of 
the East Indies, and was married to a white man, 
their father,, at the Cape, where her rights had 
never been questiohed. Upon this statement^ 
the case Was submitted to the. presiding Judge 
below, who decided^ that the applicants Were 
liable to the tax. The motion is to reverse the 
decision. 

The grounds stated in th^ brief will not bcf 
considered^ because it is cionceived that the 
question depends on the construction of the citf 
ordinance. 

Aft^r imposing a niiinber of ts^xes, the ordi- 
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|[i:anee proceeds ^ to say, **That each and ^verj cmh-mtoit, 
other free male negro, oi%free p|^on of colour, ^^^^^'-^-^ 
whether a descendant of an Indian or otherwise, *'«'«« & oth<«. 
ishall, &c." These words are not a mei'e de- 
«cription of persons, but haye an evident rela- 
tion tp the condition in society, and point to a 
class of persons who have always heen subject* 
ed to this tax, both by the state and city. The 
word Indian means unquestionably 6|ave Indians^ 
for. it is a. fact (in the history of this coiintry) well 
known*, that the Indians of the country were for* 
merly made sWes; it cannot, then^be extended 
to the descendants of an East Indian and a white 
ispian, nor indeed to the descendants of any other 
ifree Indiao not impregnated with the blood p! 
the negro. In a word, the ordinance c^n me^n 
no ott^r persons than su4eh as are the descen* 
dants of slaves, whether negroes or Indians* I 
^ajpL therefore of opinion that tl;ie. motion be grant-^ 
ed, the decision reversed, and that a probibitioj} 
issue. 

The other Judges concurred. 

Kennedy^ for the motion. 
<?a(&<fen, contra^ 
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ClABLXBTOK, 

May, 1M7. 




Where there is 
a JttdgnieDt by 
defftylt, the Jury 
cannot, in ezecu- 
ti 

Suiry 
ict for defend- 
sot. 



Parsons against Cain. 



NoTT, J. delivered the opinion of the Court 
In this case the defendant had suffered an 
tiSiTwrit^'SriS- order for a iudfi:ment by default to be entered 

quiry, find a ver- *f o •/ 

against him. When the cause was submitted tQ 
the Jury to assess the damages, they were in* 
formed by the presiding Judge, that as defendant 
had made default, he bad admitted, that the 
plantiffhad a good cause of action s^ainst him^ 
and was, therefore, entitled to a verdict' That 
they could not find for the defendant, but ae-* 
cording to the case of Reigne vs. Detoees^ 2d Bojf 
405, they must ghe the plaintiff something, if it 
were but a cent 

The Jury, nevertheless, found a verdict for the 
defendant , - 

A motion isjiow made to set ^tbat verdict aside, 
and grant a new trial ; and this Court is of opinion 
that the motion ought to be granted, A defen- 
dant is, in no case, entitled to a verdict, while an 
order for judgment stands unreversed against Jmn^ 

The other Judges concurred. 

Gadsden^ for the motion. 
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OlAlLCiTOS, 
M»y, 1817. 



Bone iLnd«tben 
Hiu'en. 



This case was tried befoFe Mr. Justice JYott^at ^ p^^ ^^ 
GeoFgetown, in November Tenn, 1811. boiSis"'* * found 

^ . , floating adrift on 

The plaintiffs, in this case, had taken up a raft ^'t^^lg ^"2 'iSiS 
of boards, which they found afloat on the Pedee irt>rid except the 

^ •' - , original owner. 

River. They carried, it to Georgetown, whea^e JJ^^^^^om?^" 
they delivered it to the defendant, and took from 
bim the following receipt ; 



« Received, Georgetown, March I6th, 1810,of 
John Bone^ James Bonfi^ Jjunr.^ and William Bone^ 
one r^ft df boards, said to be taken up adrift near 
the mouth of Little Pedee, which raft 1 promise 
to account for to the owner, obtaining and prov* 
ing said raft, or to the said John Bone^ and 

others.'' 

» 

The defendant kept the raft a considerable 
time^ and lio owner appeiaring, he sold it. The 
plaintiffs then claimed the money, and made a 
demand of it, but the defendant refused to pay 
them. This action was then commenced. When 
it was called for trial, a motion was made by the 
defendant to postpone it, on account of the ab- 
sence of a witness. The defendant had not 
subpoened his witness, but had relied on his pro- 
mise. It was not pretended that he was sick, 
.or otherwise prevented from attending. The 
motion was therefore overruled* 
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cbarlkstos, It. was then contended that the plaintiffs had 

May, l«17. * 

^^"v^^ no right to the. property^ and therefore were not 

V. entitled to receive the proceed^ of the sale. 



HlUea. 



-The presiding Judge, however, instructed the 
Jurj that they were entitled to recover, and they 
found a verdict accordingly. 

A motion was then made for a new trial. 

First. Because the presiding Judge refused to 
continue the cause, on the grounds of an absent 
witness. 

Second.. Because th^e plaintiffs bad no right to 
the property, &c. 

NoTT, J. delivered the opinion of the Court. 

It is necessary, for the prompt and speedy ad* 
ministration of justice, that every person con- 
cerned should use due diligence to be ready for 

j^t'tfLbJ^M *"^^* '^^^ *^^* purpose the law affords every 
p^ndTor^o b^ suitor a process of the Court to compel tne at- 

promire to attend ■%/•*•• » 

S?e'^*the"w2 tendance of his witnesses. And it requires every 

postponed for tJie ^t ' r a* /•!.• x 

noo-attendaace of person, asKiug lor a continuance of his cause, to 
swear that he has used all legal means to enforce 
their attendance, before his application shall be 
granted. And, upon his showing to the Court, that 
he has done every thing in bis power to be prepare 
ed for trial, he will have further time, and further 
process granted him, to compel the attendance 
of his witnesses. But that indulgence will <jiot 
be allowed to one who has not used the diligence 
which the law requires. If he relies on the pro- 
Euse of a witness, and is deceived, be must latw 
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Bone and othen 

▼. 

HUleD. 



the consequences, vigikmi&tis rum (khrmientibus leges ctARLnToM, 
subsemurvl. The motion in this case was properlj 
orejTuled. 

Second. The plaintiffs, having obtained posses- — 
*ion of the property, honesdy, and legally, were 
entitled to hold' it against all the world;) exce||t 
the right owner; and as no bettci? owner had 
appeared, it was fair to presume tihfere wqis none. ' 
If the defendant had taken it tortuously, ' the 
l^laintiffs could have maintained an action against 
him for the value of it. If they chose to part 
with it, they had a right to make their own terms. 
If the defendant was wiUing to stipulate to per- 
form what the law would have r^uired of him 
if there h^d been no contract, this Court will en* 
force it. 

Motion for a new trial refused. 

The other Judges concurred. 

Richardsonj for th^ motion* 
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MurdeD 

V, 

South CaroliBa 



0oiit 

loiu 



Jeremiah Murdent against South Carolina In- 
surance Company. 



iuraoce Co. 



loHurence on a 
▼Miel ataodfrom 
Charleston to the . ^^. • i ^ • 

wilidwardeoartof at Cbarleston, in 

Africa,duriiig her 



The case was tried before Mr. Justice Giimkki 

Term, l»l— . 

tbtM.llliatlS This was an action of assumpsit on a policy of 
2irraSd^i5t*'to '"supancc on the brigCommerce, R. S. Long^ mas- 
SI5We"rthl!Ster, at and. from Charleston, to the westward 

4iiN>otha. When* /•*/•• •■• i a t i 

*Jj^^"p^^«n coast of Africa; dunng her stay and trade on 
i^s^ofa^a^f^ho^ the coast, and at and from thence back to 

ind after havine ^^, _ __, _ ^ i • • * • 

fcfaMctoS?J™ ^"^"^^^^"* The adventure to begin, continue, 
eoftSt?andtho^hand cndurc, until the said vessel, &c. shall have 

■eekkcfor anoth- 

ST^Sd*'^* tbJ 2urrived, and be moored at anchor twenty-four 
^te Mk^t^d hours in safety. At the bottom of the printed 

tlie 4th month be- *^ ... 

2d *W8° itaJlS ^^^^f anw>ng other provisions, the following are 
cSa8M2J!l^°°hM added : " Warranted not to remain on the coast 

4 moDtha from 

iSiiSr^'S' w longer than four months ;" " also warranted free 
^^' from loss, by reason of any capture, seizure, or 

detention, which may happen or arise after the 
first day of December next ;" which policy was 
executed on. the 18th day of June, 1807. The 
^* protest of the captain, which was given in evi- 
dence, stated, "That on the 16th day of June, 
1807, they set sail and departed from Chatleston 
in and with the said brigantine, (Commerce,) la- 
den with sundry goods, wares, and merchandise, 
bound on a slaving voyage to the coast of Afrida. 
That they continued in prosecution of the voy- 
age with as much diligence and despatch as the 
winds and weather would permit ; nothing mate- 
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rial oceurring until the 27th of July, on which ""cHAtLMTow, 
day, at*elev:en A.M. they struck soun4ings in ^^^^^-^^ 
thirty fathoms of water^ at the same time saw g^uj^J,^,^ 
. . the land, bearing southeast, distant about five .'°""^^^- 
leagues. , On the thirty-first of the same months 
0t 2 P. M. experienced a heavy tornado, hailing , * 

first clued up and handed sails. A^ meridian, on 
the first day of August^ having observed, in lati* 
tude of Senegal, they tackfed ship and stood in 
for the land. The next day, at 4 P. M* they came ^ * 
to within one lesigue of the land, with the small 
bower ; s6on after let go the best bower, handed ^ 

sails, and made all snug. The second mate and 
two hands JEtttemptipd to land, but found it im- 
practicable, on account of a very high surf. At 
day-light^ blowii^ fresh^ and every appearance ' V 
of blowing a gale, parted their best bower cable^ 
with great difficulty hove up the small bbwer and 
stood off to sea, and made as much sail as the * 
vessel would .hear^ being determined to run for 
Goree to procurp an afichor and cable, as there 
remained only the small anchor on boards and 
no prospect of being able to get into SenegaL 
That they continued working ship to the best 
advantiaige, imtil the fourth of the said month of 
August, experiencing light and baffling winds. 
At half past I P. M. of that day, a breeze'^sprung 
up from the westward^ ai^d not being able to lay 
f heir course for Ooree, they then made all sail 
for Senegal bar. On the ninth of the said month 

. M« saw (foe town of Senegal, and be^ 
voi« I.' '«2 C 
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^l^^^^mV' ^^S l^oarded by a canoe, the captain went ori 
^*^"'"^^ shore to endeavour to procure a cable and an- 

iVIurdea 

South ttrc.iina ^hof, but could not succeed ; but got on board 
I. .uiance Lo. ^ ^j^^^^ casks of watcr, which they were much in 

want of, having been on short allowance for some 
time before. The captain was, however, detain- 
ed by the Governor, until twenty-five barrels of 
flour were taken from on board the said brig, 
whiqh had proceeded up to the town of Senegal. 
.That the said flour having been paid for, they 
were permitted to proceed on their voyage, and- 
accordingly, on the fifteenth of the said mdntfa^ 
they set sail and departed from Senegal, and pro- 
ceeded for Goree, to which place they were un- 
der the necessity of going, in order to procure a 

• cable and anchor; and on the twentieth came to 
in Goree roads with the small bower, the an^ 
chor they had, which was continually dragging, 

• . exposing the said brig to imminent dftnger. In 

the morning of the 22d they experienced a strong 
tornado, accompanied with much rain ; .the wea- 
ther becoming in the afterndon more settled, they 
sent to' the Bay of YeofF for an anchor, which 
they were fortunate enough to procure, and suc- 
ceeded in getting it on board the said brig Com- 
merce in five days, having been obliged to drag 
it over land for a considerable distance, and dis- 
charged some articles of the cargo to defray IhiB 
expenses. That from the 7th of August afore- 
said, to the 7th of September following, they ex^ 
perienced continual ^es of. wind » accompanied 
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with dreadful thunder*squalls, the vessel almost ^J,^**-',!}?* 
dml)^ dragging her anchor, and often in greatdqn- 
ger^ and when the weather was moderate they 
were, prevented from prosecuting their voyage 
to Gamhia by. head winds. Th^^ "oa, the last 
mentioned dSy^.tlie weather being moderate, and 
the wind' fevourabie, they got underway and 
proceeded to the rivfer Gambia^ where, on the 
1 7 tb of the said month, they arrived and came 
to anchor abreast of Gillfree, in the said river. 
That on the 19th, when paying customs, a differ- 
ence took place between the king's pebple and 
the crew of the said brig, which occasioned most 
of the said crew to jump overboard, when the cook 
was unfortunately drowned. That ^fter this day 
commenced their trade, and continued trading 
without any material circumstance happenings 
except the loss of another man, and the crew 
generally in bad health, and not able tp do duty. 
That on the 23d of said month of September,, in 
jdischarging a part of the cargo, found 1 puncheon 
of tum le&ked out, all but about 4 or 5 gallons, and 
smother more tharione-thirdpart leaked out. That 
they continued trading in the said river of Gambia 
until the 1 1 th of October, on which day, at 1 1 A.M. 
they got under w^ay in the said brig Commerce from 
Gillfree aforesaid, worked down the rivej?, and 
again proceeded for Goree, where they arrived 
on the 17th of said month, after experiencing twp 
heavy f-ornadoes on that day, and at 1 P. M. came 
to. with best bower, in the roads of said island, in 
eleven fathoms of water. That they remained at 
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Gorec until the 2lBt of November; at 4 Pi M. on 
that day they hove up and got .under way^ and 
proceeded to return to the river Gambia, and ar- 
rived at Gillfree, in said river, and came to anchor^ 
at 4 P. M* otigthe 23d of said month of Novem^ 
ber. That having completed thetr trade, and 
got every thing on board necessary for sea that 
could be procured there^ they, on the 29th day 
of December following, got under waj from Gill- 
free aforesaid, and immediately proceeded on 
the voyage to return to Charleston, in the state 
of South Carolina, having on board the said brig 
Commerce, belonging to the owners of said brig, 
eighty-three skives,, besides three privilege 
slaves. That having lost three mi?n of their 
crew, and no others to be procured to supply 
their places, they were obliged to leave the 
coast of Africa with that number of hands short 
of their compliment, and considerably deficient 
in th€ article of bread for the use of the crew, it 
being impossible to procure any in thstt part of 
tjie coast where they had been trading. That 
they prosecuted their intended voyage for 
Charleston aforesaid, nothing remarkable occur- 
ring until the 11th daiy of February, now last 
past, when, finding no more than one third of a 
barrel of bread remained on board, for the use 
of the crew, consisting of nine in number, iftany 
of whom, from sickness, were entirely unfit for 
hard or laborious duty; and the said brig being 
leaky in her upperworks, a consultation jras held 
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' . ■ ■ • * 

to determine what Was best to be done for the ciAunro^. 

general preservation. Tha. e.e„ oirc».tanee ^ 
of their actual situation having been duly cpn- ^^^ j 
sidered and maturely weighed, it was concluded , 
to be dangerous and unsafe to venture on the 
American coast at that season of the year, and 
that it would be best, for th« general interest of 
the owners of vessel and cargo, ias well as for the 
preservation of the live^ of the crew, to bear 
away for the first port; but being informed of the 
attack on the Chesapeake, and of other reports 
while on the coast of Africa, they supposed war 
had taken place between Great Britain and 
the United States ; they therefore judged it more 
prudent and safe to proceed to Matanzas, in the 
island of Cubiei, than to put into Nassau ; and they 
directed their course accordingly." But unfor- 
tunately ruxming too near the shore in the night, 
the vessel grounded and was lost. This was all 
the evidence th^t was given on the trial, etcept 
a letter from the captain, dated, Gorte^ Sq^ember 
5/A, 18Q7, in' the foflowing words ; ^ 

"After suffered to proceed from jSenegal I 
came here with a full determination of protests 
ing for my d^tainance there. But, deat sir, sorry 
I am to inform you that I have to return, for what 
I have on board 1 can get nothing for here* . Sip 
I have to go to the Gambia, where I am in poor 
hopes to do much ; but there is no alternative^ 
for thejre is Mr. M'Kdvetfs brig come from the 
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cn^^j-E^Tox, leeward, and is in the Gambia ; and, from the best 

May, 1617. ' \ 

information, there is not less than three hundred 
sail on the coast The rum, tobacco, dry-goods, 
and powder, I shall part with in the Gambia, and 
the remainder I have to proceed ta Senegal with. 
But I have little hopes of getting home in time^ 
and therefore I hope' you will not neglect of put- 
ting a letter on board of every pilot boat to in- 
form me how to proceed, for it will not do to 
make a sacrifice at present, if I am obliged to do 
so hereafter. The greatest oflfer that I have had 
i», fifty slaves fw the whole that I have on boards 
say every thing that came out in her. And, sir, 
I must strive to make a saving voyage, if I cant 
do no better. Do be particular with your let- 
ters, for I will not come in sight of the bar, if it 
please God that I get off the coast," &c. 

On this evidence the Jury, on the charge of the 
presiding Judge, found a verdict for the plaintiff 

NoTT, J. delivered the opinion of ftie Court. 

A motion is made for a new trial in this case, 
on two grounds. 

1st. Because the verdict is contrary to law and 
evidence, inasmuch as the plaintiff committed a 
breach of warranty in continuing on the coast of 
Africa more than four months, contrary to an ex- 
press stipulation in the policy^ whereby the de- 
fendants became exonerated. And, 2dly,fiecause 
the plaintiff was guilty of a deviation; ..without 
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any justifiable cause, in going to Matanzasjin- ciiiiL«|Toir, 
atead of coming to Chfiirleston or going to N assau, '^^'^^^"^^ 

' . Murden 

which wag a nearer port- Under these two south caroni,, 
general grounds, it is also contended that thp 
presiding Judge tmsdirfected the Jury in sereral 
respects, jwbich I shall notice in the course of my 
observations. One misdirection of the Court is, • 
that the Judge directed the Jury, "that where 
the risk or policy- can be properly and naturally 
divided into pg^rtfe^ ihat there- it should be done ; » • ^ 
that this being th^ -case here, the insurance to - . 
should be coi^sidered as one ri^k, at and /rom a 
second, rbk, and the^hoineward voyage a third," 
The ingenuity and learningof counsel h^ve beefi 
exhausted in r^i^ting this principle. A contra*- 
.*y construction of this policy is drawn from the 
words " until the said vessel shall be arrived and 
moored s^t anchor twenty-four hours in»safety ;" 
whicb words, it is contended, having a direct re- 
ference-to the final germination of the voyage at 
Charleston, furnish* satisfactory and conclusive 
evidence that .the parties considered it as one 
entire and indivisible contract. I have taken up 
this question in this place, ig order that I m^j: 
dispose of it before I consider the two principal 
grounds relied on, because I deeniit utterly im- 
material, as it regards the motion now before us, v 
in ^hich point of view it is considered. For 
whether we consider it one continued policy, oc 
one capable of division, we must asqertain at 
what peripd the outward voyage terminatf^d, in * 
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*M\y""r* ^J^^^r *o fix th^ period when the four months he^ 
gan during which she was permitted to staj on 
the coast. And if they had been two distinct 
. policies the question would have been preciselj 
the same^ for the same evidence by which the 
termination of one would be ascertaii^ed, would 
determine the commencement of Ihe other. The 
time the risk shall continue on a ship bound to a 
place does not appear to be settled by any gene- 
ral rule. In some countries it continues until she 
arrives at her place of destination, and is entire- 
ly discharged ; in others it is malde to end twen* 
ty- one days after her arrival, or sooner, if she be 
unloaded. In France it continues until her ar- 
rival, and until she b^ there anchored and mooF- 
ed at the quay. In England and the United 
States it is usually made by the policy to con- 
tinue ^^ until she shall be arrived and moored at 
anchor twenty-four hours in safety." (1 Marsh>a&, 
261.) And my present imgression is, that su<^ 
would be the construction of law, if there was no 
express stipulation to that effect, (do.. 266.) In 
the present case we cannot adopt a safer or a 
better rule ; and by fixing the time when the 
outward voyage terminated, we settle the first 
question subs^Ued, to wit, whether the plaintiff 
was guilty of a breach of warranty by keeping 
his vessel on the coast more than four months. 

The captain, in his protest, says, that ^^ on the 
1st of August, having observed in' latitude o£ 
Senegal, they tacked ship and stood in for the 
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land/' Let it h^re be asked, for what purpose ^^JiVy""?"' 
did they stand in for the land ? They were not ^-^"v-^ 
driven by stress of weather; they were UJPged by gp^th caroiiw 

. . •. , fTOi • /• J.1 /• InBu ranee Co. 

no imperious necessity. J. he interence, tnen, is, ^ 

for the purposes of trade; the captain intended 
to make that his first port ofcdAti nation. This 
inference/is strengthened, if not satisfactorily 
pfoyed, by his letter, dated Goree, September 
5th, 1807, wherein he says, '^ Sorry I am to in- 
forrii you that I have to return, (to Senegal,) Tor 
what I have on board I csin get nothing for here,'* 
In another part of the same letter, he says, " the 
tobacco, runi; iron, dry goods, and powder, I 
shall part with in the Gambia, and the remainder I 
Jmve to proceed to Senegal mthy This ej^ideace 
appears to m6 conclusive of his original inten- 
tion, though not of his arrival in safety according 
to the policy : for he was afterwards driven off 
with the loss of his anchor, before he got up to 
the town. As further evidence of his intention, 
he says in his protest that he shaped his course 
for <jroree, there being " no prospect of his be- 
ing able to get into Senegal;'' but having to en-^ 
counter head winds,- and not being able to Jay 
his course for* Goree, he returned to Senegal, 
and arrived at the town on the 9th of August, 
where he contiiftied until the 1 5th of the same 
month. He does, to be sure, say he was detakji^ 
ed by the governor until twenty-five barrels 0^ 
ftpur were taken from on board; but that woul4 
not have require^ many hours detention, aiid it 
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^Ma^Vei?^' does not appear that he was detained for any 
^•^^v'^^ other purpose. At all events he appears to have 

South Carolina ^^^ Hioored itt safetj, although he had lost an 
iDsurancTco. ^^^^^^^ rpj^j^ ^^^^ y^^ considered, then, as hi& 

first port of destination, and there the outward 

risk terminated.* (Park^ 38. 1 Black. 417. Cawr 

Id the con- dm V. Cofby.) It does not, indeed, appear that 

Btruction of poll- •f ^ ^ *^* 

JiSy?be'hi37o he commenced trading there ; but in the con- 

the coarse and ^ . .. /• i« • j i. 1 i_ i_ Ji 

usage of the trade structiou oi Dolicies, regard must always be nad 

insured. r ' O ^ 

to the course and usage of the trade in whick 
the parties are engaged. {Park^ 31.) It seems 
to be admitted that the usual coarse of trade on 
the coast of Africa is to sail from port to port^ 
sometime merely for information, or trade, ac- 
cording to the state of the mai^et .The arrivjil 
^t ia trading town, for the purposes^f trade, even 
though no trading had actually commencedfand 
having been safely -moored at anchor there twert- 
ty-four hours, was a termination of the outwi^d 
voyage. I do not think the case was varied by 
the loss of the anchor. Suppose a ship bound 
for London should part her cable at the mouth 
^ of^he Thames^ and be driven from the coast; if 

she should return in sa^y, I presume the iHider- . 
writers would be discharged, after she bad been 
moored twenty-four-hours in safety, although she 
might have lost her best anchoi? And the arri- 
val of this brig at Senegal was ^^ much a tema* 
nation of the outward voyage, as if that port had 
been particularly mentioned in the policy. But 
Jf we date the„ commencement of the four months 



A 






W tfflS St At E OP SOUTH CAROLINA. 21 i 

«iltJoree, and everKaftei* an anchor was procur- ^^,^!**,7,?"* * 
€d, she was more than four months on the coast, '^^'^'^^'^^^ 
and therefore the warranty was broken. It is no g^^^^^ je,„^j.^ 
Answer, to say a traffic in slaves was riot permit- '"'""'"''^ ^°' 
ted af Goree ; the whole tenor of the captain's 
letter speaks a different language^ He laments 
that he can dp npthing thei^e^ not because the 
trade is interdicted, but on account of the unfa- 
vourable state of the market ^ for be says he has 
been offered only fifty slaves for his whole cargp. 
And he- afterwards returned from Gambia to 
Goree, for no other purpose, that can be perceiv- 
ed, but a hope to find a favourable change in the 
state of the market. The object of the captain, 
therefor^, in going to Goree, is not less manifest 
than that of his going to Senegal. It was for the 
' purpose ofitrade^ to sell^ buy, or merely to gain 
information^ as occasion might oflfer. It Was for 
these purposes that four months werfe allowed, 
^ if he had met with a favourable market at any . 
one port, as many weeks would probably have 
been enough, aivd more than enough. But four 
months, and no more, were allowed. He ex^ 
ceeded those limits ; he has violated the war- 
ranty, and the underwriters are exonerated; 

It nevertheless becomes necesstary4o give an 
opinion on the question of deviation, a^ the case 
is to go back to be reviewed by anothei: Jury. , 

Deviation is defined to be, " a voluntary depar- 
ture, without necessity, from the usual course of 
the voyage." 1 Mar. 1^3.. The question then 
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CHAiii.t8To«. is, wae there any such necessity for departing 
from the usual course of the voyage in this case ? 
Were there any such obstacles to the prosecu- 
^ tion of the voyagcf, as authori^efd the captain to 
substitute Matanzas as the termitms ad quem^ in- 
stead of Charleston ? The act of Congress prohi* 
biting th^ introduction of slaves, is^atUeged by the 
counsel as good caqse, and there is no doubt but 
that, to avoid capture or deteation,. will author*- 
ize a deviation, where the danger arises after the 
contract is entered into, or perhaps where it was 
not known at the time, although it might have ac- 

the insured tually Existed, ./llfar^Aa/Z, 211. . But here the voy- 

Ikavios wtrraifted ■ • 

ffre^&VXr fhe ^^^ ^^* Undertaken with a full knowledge of the 
(m^ani^f(b?^ct dangcli^, and th^ plaintiff himself had undertaken 

of congress pro- '=' , ^ . i • •• 

SJ^lf it*'wi nSt to warrant against it ; and he was not authorized 
iS'S^puunto to substitdte A new voyage at the risk of the un- 

a foreign port, to wo 

SrtiiSfetS'S^derwriters, to avoid a peril which he had stipu- 
lated to incur himself, and which they had ex*- 
prcssly excepted. But this is, not a reason given 
by the captain in his protest. His reason is^ 
" because it was concluded to be dangerous and 
unsafe td velrituife on the American coast at that 
season of th^ yeai*.'* But it Was well known,f 
when this voyage was undertaken, that that dan- 
gei* was to be encountered. They had no ad- 
Verse winds, no Unfav<ourable iveather, but a 
mere pretended appreihension. of possible dan-* 
ger. But how doe^ this comport with his let- 
ter written^ from Gof ee ? In that lie says, " I 
lEun in. little hopes of getting home in time, and 
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lherefor,e I hope you will not neglect of putting a cgAiaMToa, 
letter on board of every pilot-boat, to inform me ^^^/-v/ 

Murdeo 

how to proceed." Why ioform him how to pro- ^^^^^ - ^^.^^ 
ceed ? The reason is apparent He knew he ^°""°^^^", 
could not come into Charlestbn. And after his 
long delay, which would necessarily protract the 
voyage beyond the thirty-first 'of December, he 
never intended it. For he further says, " dp be * 
particular with your letteW, for I will not cdme in 
sight of the bar, if it please God that I get offthe 
coast." H^re k an express declaration of an in- 
tended departure.'^ But again he Says, he had 
lost several of his crew; others were^ick; the 
vessel Was leaky in her " upper works, and they 
Were snort of bread : it therefore was thought , 
best for the " general interest of the owners of ?: 

the vessel and cargo, to bear away for the first port." 
Yet he passed by Nassau, which he acknow- 
ledges to have been the nearest port; because 
he says,* having heard of the attack on the Ches- * 
iBipeake, he supposed war had taken place be- 
tween Great-Britain and the United States. He 
therefore thought it More prudent sind safe to 
proceed to Matan^as, that haven of safety, in- 
to which it appears that most of the vessels en- 
gaged in the African trade were blown at that 
time^ But no words or arguments can disguise ^ i» 

the real motives fof the departure in this case* 
The vessel had unfortunately been detained on 
the coast of Africa, until it became impossible for « 
her' to return before the prohibitory act of Gon- 
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ciiabtsTw, r gress took e£Fect. It became necessary, ther^" 
fore, to look out for another port. Matanzitt 
furnished the best prospect, pei^haps, of disposing 
of the cargo to advantage. On her way there, 
however, the vessel was unfortunately lost; and 
this is an attempt to visit the misfortune on the 
underwriters. The apprehension of a war be- 
tween the United States and Great-Britain was 
a grbundless pretext. If any such danger ex- 
isted, it was not of that imposing character as 
justified the measure. 

But the misdirection of ^the presiding Judge 



BlUagarehenaion 
of thejudge aato 



•Dd a direction to ou thc Question oi dcviation, iumishes an irre- 

tbe Jury accord- * 



a new trial. 



iS'&Jtro'lndS^ sistible ground for a new trial It appears from 
the Judge's report, that he was under an impres- 
sion there had been a subsequent contract be- 
tween the parties, by which the vessel was per- 
mitted to remain on the coast two months longer 
than was first agreed on ; from which he inistruct- 
ed the Jury, " The underwriters nuist have 
been aware it would be impossible for her 
to perform the third part of the voyage; viz^ the 
return one to Charleston, before the 31st of De- 
cember" — " that they therefore acknowledged by- 
this after contract, the right the vessel would 
have to make a different voyage.'* 

But it does not appear by the evidence re- 
ported to this Court, neither is it pretended by 
the counsel, that any such evidence was pro- 
duced at the trial. As the Judge was mist«iken 
in the fact, his conclusion was erroneous ; and 
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the J«rj, i^- all probability, were misled by hi» "^SiY^Yai?"' 
opinion. j. v^v-^i* 

A new trial most therefore be granted. 8o«r£o.to. 

The other Judges concurred, except Cheves, J. """"f"^'*"'- 
who gave no opinion, bfeii^g interested as a stock- 
holder in the Company. 

Ford^ for the motion. 

Drayton and Grimkiy contra. 
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Cbahlbstoh, • 

June, Itfll. 

'^'^^^^'^ Francis Kinloch /against JohilPalmer and others. 

Kiolocb 



Palmer k othen. 



Bay, J. delivered the opinion of the Court. 



pikk/'of "eltl" This is a case which i came before the Circuit 
to?e^ "e *jiuJJ^ Court of Charleston Dbtrict, in May Term, 18ll» 

though the Ju<l|t "^ 

ISi? staie'SmH Mr. Justic^ Grimke presiding, by May of an ap- 

the natters of «/» .. ^, a r^ ■%• • l»i_ • 

fact, it laiDot lie. Dcal trom the Court Ordinary r in whicn an issue 

cessariijf aground * •' 

~ponIof!iwbi[ was made up, to try whether the late Mrs. Eb'zct- 
error *n tb" ad- bctk Hardcostk dicd testate or intestate ? and the 

iDi.'<s20Dorthe re- ' • , - 

jecuoa or testi- j^.^ j^ whom the issuc was sent, found for her in- 
testacy. And it has now come up before this Court 
upon ^ motion to set aside that verdict, and to 
grant a new trial, upon th^^rouifids particularly 
*^ set forth in the brief. 

It is not myintention to go into that mass of testi- 
^ mony which was before the Court of 0rdinary,a8 it 

would lead me into a labyrinth, from which I fear 
I should not be able easily to extricate myself 
There is, however, a" still stronger reason with 
me Tor not doing so, and that is, because I con- 
ceive it is unnecessary, in the consideration of 
the question now before the Court. I shajl only 
take notice^of such parts of it as I think material. 
Suffice it, at present, to observe, that from 
the testimony adduped, it appears that Mrs. Hard^ 
castle made a will, in due form of law, some years 
ago; but, for reasons best known to herself, she 
thought' proper to cancel that will : and, on the 
13th or 14th of December, 1808, she made and 
ei^ecuted a second will, with^the usual and reqiii* 
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site solemnities; arid after it was executed, it was ^;J^«7^;»• 
sealediip, and depoilited in a trunk or box for safe 
keeping, which the Ordinary decreed to be a good p^,,^ 
and valid wjH. In the course of the testimony be- ' 
fore the Ordinary, the contents of both these wills 
were pretty fiilly proved; In the firat of these 
wills, Mrs. Dvdky^i then a widow, now Mrs. JVii- 
Ung^ who it appears was a near relation of the de- 
ceased, and once a favourit/e of hers, was hand- 
somely provided for; butki the second will** her 
name was not even Mentioned, and the bulk of 
the old lady's fortune was given to the family of 
Mr. Palmer. Although a legacy was -givert in it 
to Mrs.' JVeSing'^s son, it appeared further from the 
testimony that, for some reason or other, the old 
lady had got displeased 'with her relation, Mrs. 
JVc&'wg', which accounts in some degree for her 
name being left out of this second will. About 
this period, it appears that Mrs. Dudley intermar- 
ried with Dr. J^elSng ; and soon ^ after th6 mar- 
riage, 0r. and Mrs. J^tlUng went up to St. John's, 
and paid the old lady a visit, whom they found 
very sick and much indisposed; tha^t she receiv- 
ed her relation, Mrs. JSTeUing^ with great cordiali- 
ty, and apparent aflfection« Whether there hadi 
been any explanation asked ot given of the* 
cause of the old lady's displeasure, does not ap* 
pear from any part of the testimony; but it id 
highly presumable that something of the kind 
must have taken place, as she soon after gave 
Mrs. JVellingy who had formerly lived with her^ 
VOL. I. ^ 2 E 
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€«iM.wT«». herkeyfi, and charge of hfer faou8e, and express- 
ed herself in terma of respectful ii^egard for Dr. 
JVel&ng^ whom, it does not appear, she had ever 
seen before. 

At this stage of the case it is necessary to ob- 
serve, that the appellant, from the decision of th*? 
Court of Ordinary, which had decreed in favotur 
of the second will, or defendants, ki the Court be«« 
low, ofifered to give evidence of the intestacy of 
Mrs*. Hardeaslk^ by proving that she in her life 
tim« cancelled or destroyed this second will, by 
which means she became intestate, and .died 
without maldng any other last will and testa* 
ment ; and for this purpose ofiered to call Dt^ 
and Mrs. JSTelKng as witr^sses, who were object- 
ed to by the appellees,'* (defendant in the issue 
bet6w,) on the ground of interest, it being alleged 
that if this last will was set aside, *Mtb. JVeUpig 
would come in for a con&iderable share* of the de- 
ceased^ estate. Whereupon the counsel for plain* 
tiff produced a release frdm Dr. and Mrsl JV^ng^ 
of all the right, title, and interest, in, to, or out of, 
the estate of the deceased, which she might be 
entitled ti>, in favour o£ Francis Kinhck, Esq. the 
plaintiff !n this issue; upon tixe production of 
which, the Court below adjudged them compe^ 
tent witnesses. Dr. JSTelUng vras then sworn, and 
he declared, that on the 20th December, 1808, 
he and his wife went to Mrs. Hardcmile*s ; linBi 
»hc was confified to her chamber, but not to her 
bed. That some time aftef his arrival, he went 
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into her chamber, and saw her ; that Mrs. KdL Cf arluto^, 

, * Jaoe, 1817. 

f ngr ^^s then in the room ; that Mi^. Hardca^tk 



inforined the witness that Mrs. Palmer had ofteh „ , r^ 

Palmer k othfrs 



spoken ill of Mtsi JVeUing^ but that sh<& was con- 
vinced, without cause ; that befi;)re Mrs. JVelUng 
came, Mr. Palmer had made her will, but she did 
not know its contents ; that, she was vfery much 
offended with ^rs. Palmer^ and wished she would 
make her no more visits ; that she had put aside 
the will made for her by Mr. Palmar ^ and as.^oon 
as she gdt bettec she would make another \ that 
he advised her to make another, but she said she 
was*too ill, but if she got better she would do so. 
That she was then sitting in an easy chair ^ she 
seldom laid down ; she died sitting in an easy 
chair. That on the day after he arrived, he 
again conversed with her about the will $ advised 
her to caU in Mr. Palmer and two or three friends^ 
and fa^ve her will drawn. She replied, Y Hang 
Mr. Palmer; I wiant to have nothing to do with 
him ; that he had deceived her in the first in* 
etance, and she would not trust him again.'^ He 
then {id vised her to call Mr. Piere an4 IVIr. Ro^ 
IfBrts^ observing life was uncertain, an^ that shf 
would not die the so(Kier. She said she wefuy^l 
do so as soon as she gol; better. * That hei* 
conv^ation wa« tery ««.h Ui the same stnuo 
until the day before she died ; she then said if 
her will was not made, they would have a greM 
deal of trouble with the Palmers. She told the 
witnesS) the 4th ot 5th day %fter his ai^rival, thai 
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cvA».csTov, she had destroyed the will^ not knowing the con^ 
tents; that she had burnt the will when Mrs* 
JilelUng and one of»the servants were present ^ 

■■ she also said sh^ had given her keys to Mrer. 

JSTeUing; that it was always her intention to leave 
the chief of her property to Mrs. NMng^ and her 
son afle jivards ; that it was not observed that 
she was blind until the morning/>f her death ; 
that she was in the habit of sitting close to the 
fire, and died in the morning about 8 or 9 o^clock* 
Mrs. JVeBing was then Bwomi She said she 
arrived at the deceased's house on the 20th De- 
cember, 1808, about 10 o'clock in the morning; 
that the deceased sent for her into ber bed-room, 
received her cordially, and inquired about 
her daughter, . and told her how sick she had 
bcjEfn ; that she, the witness, asked her if ber 
affairs were settled to her ^ish ? She answered 
no : that Mr. Palmer had made her will^ but she 
did not know what was in it, and was not satisfied 
about it. Witness said, I hope you will not let it 
be so, without kbowing the contents of your will ; 
that she then called a servant, and told her to 
bring a certain box; that upon the servant's 
bringing the box, she opened it, took out the will, 
and burnt* it ; that witness read the ^will aloud to 
her ; that while she was reading it the deceased 
looked over her, and when the witness , came to 
that part of it which related to the Palmer fd- 
nily, the deceased jerked it out of her hands, 
tore it a little^ and; put it into the fire; that part 
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of the will went into the fire, and part fell out ; c>a«i;k8tov, 

: * June, 1817. 

that the part which fell out' was pushed into the ^^'v-^/ 
fire by a negro girl. That the deceased said '"*" 

•^ O O Palmer k cihen. 

Palmer had aeted ' by her as he had done when 

he got her to buy J^/hvman^s land. - That witness 
observed to her, that Mr. Palmer had burnt her 
other will, to which she said, she did not know 
that he had done so : that after this she almost 
fainted ; but when she came to, she of dered the 
servant to bring her keys to her, which she gave 
to the witness ; told her to take care of them, 
aTul see that nothing was taken. That on the 
next day Mrs. Palmer came , to the deceased's 
house to set up with her, but she told ' hex she 
had enough, she did not want her: that Mrs. 
Palmer^ notwithstanding, remained there. That 
on the day after, Mr. Palmer came to the de- 
ceased^s house, and, in the presence of Mrs. 
Lehie^ M'Cormor^ and hersdf, said to Mrs. Hard- 
castle^ Mtidam^ I demand your wiU. That the de* 
ceased, raising herself up a little, asked what 
right he had to demand her will ? That Mr. 
Pdmer then said to witness, Madam^ I demand the 
key of the prisss. That M'Connor then said to him. 
For God's sake don't distress the dying woman. 
Upon which Mr. Pcdmer said, if he said another^ 
word he would turn him out of the room. 
M^Cannor then went out, and Palmer followed 
him. -That Mr. Palmer afterwards said to de- 
ceased, he would fight her at the point of the 
needle : she answered, very well, we shall see, if 
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CMAi.LErro», I get better. That the Palmers^ Mrs. Lehie. and 
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Mrs. Quere^ came baekwajrds and forwards until 
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the day before the death of the deceased. That 
" when Mrs. Palmer turned to the deceased and 
said, give me your keys, witness asked what 
she wanted with them ; she said, the will : that 
witness then said, she would give no will out of 
her possession. That she asked the reason 
why ? Witness then replied, she had her reasons. 
That after Mrs. Hardcastle^s death, Mr* Piere came 
to the house, and she, the witness, delivered the 
keys to him. That a search was then made, and 
no will was found. .That a day or two after the 
funeral, the witness told Mr. PaUner Mrs* Hard- 
cOitle had destroyed the will, The witaess then 
produced a paper, containing the heads of the 
first will made by the deceased, in.her own hand 
writing. She also saw, it was on the third day 
after the deceased had destroyed her wiQ, that 
Mrs. Palmer first demanded " the keys of her to 
get it ; and that the will had been destroyed in 
the morning, a little time after breakfast This 
appears to be the whole of the testim<)ny (^fol*^ 
the Jury, respecting the destruction of the se- 
cond will by the deceased, Mrs. Hardca^ her- 
*self, a few days before her death . Doctor a&d 
Mrs. Jfelling^ both swear positively on the sub* 
ject : The former that, The deceasedf Mrs. Hard- 
casde^ had toM him she had pui tht tviU aside, which 
had been made for her by Mr. Pqimerj and that, as 
soon as she got better, she would .malce anotjier; 
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and d few days afterwards, again she told him, ^JJ^'-'^q'^^^* 
that the had destroyed the wiU^ not knowing its con% Vi^N'*^^ 
tents ; adding, that she had burnt it wheh Mrs. JVeli- p^^^^ ^^^^ 
ing^ and one of the servoMs^ were present. The —— — — 
latti&r, Mrt. JVelling, on her part swears, that when 
she asked her if her affairs were settled to her 
wish;she answered, no- That Mr. Palmer bad made 
her idll, but she did not know what was in it, 
and was not satisfied about it That she then 
called a servant' and desired her to bring a cer- 
tain box, that she opened it and todk out the wiU 
and burnt it. l^hat witness first read it aloud to 
her ; that while she was reading it the deceased * 

looked over her, and when witness came to that 
part ot it which related to Mr. Palmer^ the de- 
ceased jerked it out of her hands, tore it, and threw 
it ifiio the fire : that part fell out, but was pushed 
into the fire by a negro girl. Part of this testi- 
mony appears to be corroborated by the wit- 
nesses to the execution of the will; for they say, 
the contents were not read over to her at the ' 
time of tlie execution of the will by the testatrix. 
Mrs. Palmer, however, said it was read over to 
her, probably not in the hearing of the witnesses, 
but whether she understood its contents or not 
is uncertain, at the time she executed it ; but be 
this fact as it may, it ap]pears she afterwards de- 
clared she did not know its contents ; that she did 
not know what was in it, and that was one of the 
reasons assigned by her, to both the witnesses, » 
for its destruction, and of her intentio'n to make 
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craklbstov, another will as soon as she got better. It is by 
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no means improbable, but in her weak and feeble 
^, I: ^v state, she did not recollect the contents of the 

PHlmer li oChen. ^ 

will, or if she did, that her returning aflfection for 

her relation, Mrs. JVcfimg, might have induced 
her to cancel it On the part of the appellees it 
was Urged, that the two witnesses^ Doctor and 
Mrs. JSTefUng^ were highly interested in the des- 
truction of this will, and therefore were unwor- 
thy of credit. And, secondly, that the old lady 
was not possessed, at the time of the animus cane 
celUndi^ or that tranquil state of mind necessary 

> to have enabled her to judge of the propriety, or 

impropriety of such a measure ; and, therefore, 
it is presuxned some fraud must have been prac- 
tised upon her in her weak debilitated situation. 

thIpropir'iSdJS ^^ answer to the first objection, I would beg leave 

frtSt tp^bf gfy °D to observe, that upon the pk^ductiofi of the re- 

to witoessest V _ 

r^is rem?fS ^^^^^ fr^"^ Doctor and Mrs. JreUing^ to Mr. Jlm- 

SJii?eJlDuSato' bch^ their incompetency, on the score of interest, 

was removed, and they stood rude in cutia^ 

and it was for the jury to judge eventually of 

the degree of credit they were entitled to. As 

Fraud is never to thc sccoud obicction, it is a rul© of law, and a 

to be presuned— J ^ ' 

SSSti^iyf"*''?? true one, that fraud is never tobe presumed, im- 
J2^*i circum. less provcd, either positively, or from such strong 
and unequivocal circumstances, as to leave no 
doubt upon the mind on the subject. In this case 
it did not appear that any seductive arts were 
practised, either by Dr. or Mrs. JVeUingj upon this 
old lady to cancel this will, nor did any of the 
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^roiQistances, either Hefore or after the trans- etAuiNon, 
ttction. Justify such a iCbncHision. It appeared, it 
is true, from some parts of the testimony, that 
Mrs. Jiardcastle had taken an antipathy to Mrs. 
JVeliing^ ftnd particularly from a letter she had 
•written to Mrs. Palmer^ but it seems equally tru^, 
that as soon as she had had a personal interview 
with her relation, Mrs. JVe/ftng*, all her former kind- 
jciesses and affection seem to (lave returned, and 
she relented of jalj the unkind suspicions she had 
entertained toi^ards her, which, she said, she was 
convinced were groundless and unfounde4* And 
^ to . the idea of her insanity, at the time of 
cancelling the ^11, there certainly was no proof 
af it; and the rule of law upon this head I swityoritM- 
taike .to h^ well established, Sanity is always to ^presumedf'the 

^ •^ cootmy niiat be 

he prespiMd. But if insanity is alleged, it n^ust be 5SJ*ti^M,e 
prov^' In cases, however, where a mental de- SSm. ^ ®"** 
j^^gement has once overtaken a man, of whert 
he is subject to it occasionally, bu| at times has 
lucid intervals, the burden of proof lays upon the 
advocates for a sound mind to prove sanity. In 
thi9 case, nothing like insanity was ever proved 
against Mrs. Hardeastk ;. Ihat she was weak and 
infirm there can be no doubt, and that her fa-* 
i:ultie$ were not so strong as when in good health, 
appears to be equally certain, but no mental 
derangement, or habitual insanity was proved 
against her, as far as I have been able to col* 
lect, from any part of the testimony,, and the, 
little inconsistencies in her conduct may be ea** 

* 
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OAKbssToir, silv and cBaritabty accouiited f#r by her -weA 

Juoe, 1817. •' . t ** ^ " ^• 

^>"v"^' and enfeebled state and condition ; without any 
v.*"* near or endearing relations around her, suiroun^ 

Palmer It othen. ^ ^ . ^ 

■' ■ '• ' ^ ' ed by strangers, unconnected with her by the ties 
. of consanguinity. AH these, however, were facts 
for the consideration of the Jury, to whom the 
cause was submitted; they had the whole case be- 
fore them, with all it^ circiimstanoes on boHi sides 
of the question, aided by the talents and abili- 
ties of the counsel, able and learned in the law ; 
and after a lengthy and patient investigation ^f 
the subject, they have by their verdict, said airf 
|>ronounced that the se€H)nd will, m&de hy Mt&. 
Hardtasfih^ was cancelled and revoked, and that 
she died intestate^ thereby reversing the decree 
of ibe Court of Ordinary in favour oiib% wiH. 

It only now remains to examine whether there 
are legal grounds for the new trial prayed for 
ir not. It was admitted in the argomtent in &• 
vourof the appellees, that if the presiding Judge 
had submitted the facts to the jury, unaccompa- 
nied with anyobservations'of his own, they would 
have submitted to the verdict With respectful 
deference ; but as he had made a great nuin- 
ber of observations upon the facts of the ease, 
and has mistaken, or mis-stated many of them to 
the jury, which were calculated to mislead tbem, 
they were fatal to the verdict, and were good 
grounds^for a new trial If this doctrine, which was 
not contehded for, in the strict sense laid down 
by the counsel; for the appellees, was established 
to be the law of the la^d, almost every velrdict 
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gi¥en in our Courts of Justice^ would be impeach' ^]^^^' 
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ed and s4t' aside^ fot^ some mistake or omission^ 
* on the part of a Judge who tried the cause. p^j^ierVltben 
JHufnannm est, errare^ no man is perfect, and the '* " ' ' ' 
niost upright^ able, i^nd circumspect judge living, 
may be subject to mistakes and omissions, and 
consequently may not state eyery point of a long* 
and intricate case with sufficient * precision to a 
, jury ; but in evetf case of that kind it is ulti», 
. mately for the JU17 to> determine, and judge for 
themselves of all the facts of every cas« ; they 
are the constitutional judges of &cts; and facts 
aj^e, and ever have been^ peculiarly within their 
province. If a Judge mistakes the law, in charge- 
ing a jury, or if he admits of evidence which 
should be rejected, or rejects evidence whiqfa 
ought to be admitted, there are good grounds for 
a new trial in most cases ; because it is the pro- ^ 
vince and du^ of the Judge to explain the laov' ^ 

to the jury. Lord Hak^ in his Hi^ory of the Comj^ vi^^*^^ ^ 
mon Law, treating of the duties of Judges and. ^r^""""*^"* 
juries, lays jt down m a rule, (and perhaps th^ ' , ' 

best one existii^,) ^ That the Judge who 'pre- ^ 

sides, should always c&recf the jury, in matters .of - i 

lonr, befoie they retire or withdrajiv, leuid also amf^ 
them, as to matters of fact / weighing th^ evidence 
befora tiiem^ and observing where the main que«h 
tion or knot, of the business li^s ; and 'Sometimes 
by giving «an opiuion, even in mattes cf facts 
which, he sa^s, is a great advantage to I^^ipnefh 
liiultiiilg^^ he adds, ^« as the jury assists the Judge 
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CJAU.MW. in determining matters of fact; sa the Judge as- 
sists the jury in determining matters of law, and 



Ptfoii-rl otiwn ^^"7 much in investigating fnatters offatt^ whefe the 
j ury are the final jvdges.^^ {Hale's History of the Corn* 
man Law^ 256, 257.) From which I infer that 
although a Judge mafy, when he thinks the case 
requires it, go into facts in his observations to a 
jury, and even ^sometime? give his opinion upon 
them; yet the jury are the constitutional and 
fiml judges of those facts ^ and may find a verdict 
corresponding with, or against his ideas upon the 
subject, as they may think the weight of evidence 
preponderates, and I trust that this Court will 
never invade the constitutiintal power of the jury 
as to facts, where no rule of law is violated. In 
die case under consideration, the presiding ju%e 
dUd go pretty much at large into the 'Case, and 
gave hiB sentiments and deductions to the jury 
on difierent parts of the testimony offibred ; and 
^ . ^ although his conclusions did not meet the. views 
of the appellees, yet they had the apprdbation oi 
' the jury who tried the cause. Upon the whole, 
as this case haaundei^one a very serious and la- 
borious investigation in the Court of Ordinary^ 
and afterwards ip the District Court, it is not pro- 
bable that any further light can possibly be 
thrown upon the subject ; and it does not appear 
that any rule of law has been violated by the 
finding of the jury, or that any . evidence has been 
admitted which ought to have been refused^ or 
any rejected whidh oueht to have been admitted. 
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I do not see, therefore, any legal grounds to dis- cmluton. 
turb this v^dict. * . • 

"I am, therefore, of opinion, that the new trial ^. 

^ ' . . ^ * ^ ' VtAmer k others, 

should be refused, and in this my brethren con- ■ 

cur with me in opinion. , 

' The other Judges concurred. 

Cheves, 'J. gave no opinion, having been of 
counsel in the ca^e* 

Prioleau^ for the motion. 
jfiC L. Simons^ contra. 
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ClAftLMTtfir/ 

Jttiie, )ttl7. 

^^^^"^^ Othniel G ILE8, Coroner of the District of €harles^ 
chttHrtoD Dtoft ton, against James Brown^ Coroner of the City 
ckj cteriMtoo. of Charleston. 

r^nt«ru?*S 'T^^^ ^^ ^ motion in the Circuit Court for the 
Min^tiM citjr ])igti4et of Charleston, to restrain and prohibit 

CliaHeiloQ , fIroBi 

- S«T?*2^*1i *^® Ci*y Coroner frcmi taking inquests tgnm the 
btU?^i duties dead bodies of persons occasioned bu sudden and casual 

of tlw Coroner .... ^ 

S&ri^ '^^ c/ea^A^ within the limits and jurisdiction of the said 
State. ••"'**" eity^ upott thc grouud, that by the law of tbe 
land, as well as by divers acts of Assembly, that 
' power and authority within the district of 
Charleston, exclusively belongs and appertains to 
the State Coroner for said district^ in exclusion 
of the right arid authority of the City Coroner to 
hold such inquests. And for that purpose Of/i- 
nid Giles^ Esq; the State Coroner for the district 
of Charleston, had filed a suggestion against 
James Brown^ Esq. the City Coroner, stating and 
• suggesting that the said James Brown had lately 
held an inquest on the body of a negro, and va- 
rious other dead bodies, upon sudden and casual 
deaths, within the limits of said city, contrary to 
law, and therefore prayiog a writ of prohibition 
to issue to the said James Broton^ restraining and 
prohibiting him from taking any more inquests of 
the like kind« or from interfering with tfiie power 
and jurisdiction of the salid Othniel Giles^ the 
State Coroner for the district aforesaid. 
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The motion was made before Mr. * Justice c»Am««T«i, 

, ioM, 1817. 

GrimkSi at Charleston, in January Temn 1811. s^n/-^^ 

After hearing ^outlsel below for and against chtriertwi omh 
the prohibition, the presiding Judge refused the cnySStMon. 
motion, on the ground that the City Coroner had ^ 

a €oncurrent jurisdiction with the State Coroner, 
uritfain the limits of the city. The present isj 
therefore, a motion to reverse the decision made 
in thl^ Circuit Court, and to order the prohibition 
to issue, agreeably to the prayer in the* sujggestion. 

Bat, J. delivered the opinion of the Court. 

I have considered this case, and am of opinioii 
that the prohibition should have been granted. 
Coroners were very ancient officers at the Com> 
mon Law, aiid they were so called because they 
deal principally with the pleas of the crown, and 
in former days were the {Principal conservators 
of the peace within their counties. (4 In. 471.) 
In England they are chosen by the freeholders' ^ 
of the county, in consequence of the king's writ ' 
out of chancery; and t;|beir powers, when ap» 
pointed, are either judicial or ministerial Th« tJ^of cSI?nc?i 
judicial power of a Coroner is first to inquire int6 ^byX a^f !!r 

•^ * ' ^ 17W, Judicial ••< 

or concerning the death of a man, when any one •w^'W. 
is sl^, or dies suddenly, by a jury of inquert 
iiyffervisum wrporis^ and this must be done at the 
place where thc^ death happened. And if kny 
one be found guilty by this inquest of murder, ot 
other homicide,, he is to commit him to prison 
for further trial. * They are also to make inquiry 
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^f**"''*'*''' of the accessories before the fact, or whether 

Juo«, 1817. 



they have fled for it or not ; and, indeed, ef all 
chtrinto^D'oci thiogs which occasioned it. After which, it k 
ci^xbl^restoo. his duty to certify the whole of this inquisition 
" under his seal and the seats of the jurors, toge- 

ther with the evidence thereon, to the Court of 
King's Bench^ or the next assizes. Anodier 
branch of his jurisdiction, in his judicial capaci- 
ty, is to inquire . into and concerning shipwrecks, 
and to certify whether wreck or not, and who 
18 in possession of the goods, &c. ; also , cont* 
cerning treasure trove, snA who were the find- 
ers, and where it i$, and whether conceaW or 
not. Theae appear to be th^ principsd parts of 
the judicial power or duty of a Coroner, althouglr 
there are many other duties attached to this ja^ 
dicialf branch of his jurisdiction, which are of- a 
subordinate nftture, but unnecessary here to be 
enlarged upon. Secondly, the ministerial office 
.of a Coroner^ is only as the Sheriff's substitute, 
or where the Sheriff is a party. If any just ex* 
ception be taken* to a Sheriff for suspicion or 
partiality, (or that he is interested in the suU, or 
of kindred to either plaintiff or defendant,) the 
process must be awarded to the Coroner in- 
, Mead of. the Sheriff for the execution thereof. 
From the above view, it is easy, to perceive 
how important to the criminal justice of the 
country the office and doty of a Coroner 
must necessarily be in the due administra- 
tion of justice. In South Carolina, Coroners 
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arc appointed under and by virtue of an act ^J^^Y^y* 
passed so long ago a,s the year i 706, aiid this act ^^^n/-'^ 

Coroner of 

directs that a Coroner shall be appointed in c»»w*«^tt Dirtn 
every county or precinct of the state, whose cit^cSSeSU 
^powers and duties within the respective pre- 
eincts, both judicial and ministerial, are very ^ 
fully detailed in the said act, and are exactly 
the same as those^ prescribed by the Oommon 
Law, in manner above set forth. In consequence ^ 

of this act, then, it is presumed that Mr. Giksj the 
plaintiff in the suggestion, was appointed Coro* 
Her for Charleston District^ with all the powers and 
authorities appertaining to the nature of his of- 
fice, [f so, then it seems naturally to follow, that 
no other person has a right to exercise the du- 
ties of that office but .himself within the limits of 
his jurisdiction, (except in cases at a distance, 
where he cannot conveniently attend in time, 
and in which the magistrates have jurisdiction,) 
unless there be some act or law appointing such 
other person to perform those duties. The only 
act, then, under which Mr. Brown^ the City Coro* 
ner, claims the right of exercising those duties, 
is the act incorporating the city of Charleston, 
the fourth clause of which, after definiing the 
powers of the corpofation,« and declaring over 
what subjects tHey shall have jurisdiction, goes 
on, and enacts that ^ they shall and may appoint 
a Recorder, Treastfrer, Clerk, Coroner, Harbour 
Master, Fire Masters, Constables, and all such 
VOL. I. . 2 G 
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c«A«.«iTWf, otfaypr offifcers, &;<^ ^s shall appear to them reqm- 

V^^^'^^ site add necesBarj for carrying hito ^^tmlexeeu^ 

cutfiirtwi Disn tipn all the bjf^hws^ ndes^ and ordinances^ of the said 

cit^'cMa^ii. citj!;.'' IJoder this clause of the act, the.defen- 

d^t) James, Brown^ has been appointed Coroner 

of thp citj of Charleston, and claims the ppvi- 

lege, of holding and takjng inquests on the hpdies 

of deceased persons. Now let it l^ asked, is 

there any ^ thing in this, clause of the act which 

giv^s^ either the corporation or its Coroner any 

autl)prity or jurisdiction over Jwmicide^ or any of 

itQ iifctdents or concomitants ? I an), clearly of opi* 

sraS«S in ^S^ uiffp th^rQ is not. I need hardly mention, thai 

ty Charter to ' - ' ' i 

;!^;L.:U^ nptfem^ ^l, b^ pi-esumed to be. withro the ju- 
tSt«K?b!^ risdJiQtjijn.oCtbe corpopition but n^atis express- 
b^!!i«. NoJhfi ly granted* and that it is the creature of its char- 
to be^^thSTtSS! ter ; and upon lookinir into the former part of the 

Jurisdiction which • « ' .o, ^ k^ ^ 

snUted"'"*"'^ clflLUse, U will be foun4 th^t the corporation has 
jurisdiction only in certainrdefinite cases, as fol^ 
low^.: "Thpy may matpe rules and by-laws rc- 
' speqti^g the harbo^rs, streets, lanes, public 
1)ui)dipgs, wp/k-houses, markets,, wharves, public 
houses, cp-rriages, wagons,. &c., the care of the 
ppor, the.regulatioi^ of seamep, or disorderly per^ 
sons, npgrpes, and in general every other by-law 
requisite and necessary for the security, wplfare, 

andconvenipqceofthesaidcity,"*^c- Then fol- 
lows thp abovp. recited part, of thg clause for the 
appointment of the cityoflScere, and among them 
a Coroner. But certainly amon^ these enumera- 
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ted powers gireii to the corporation, nothing is ^^^^^^* 
said ^botit homicide^ oir the ca^Qal 6r &ccid^ntai 



i^fl^Ma MMMAtaai 



death of persons tVithin the limit*^^ of tli6 kiivSt thMtie^V^ tn^vi 
city. This being the case, then, it caVitabi posisi^ city'cSIrfe^'od. 
bly be supposed Or iritehded that any pdWfe^ oy "" 
jurisdiction could be given to any of the COi^o- 
rate officers, which was never meant or intettdea 
to be given to thfe corporation itself, under Whbse 
authority they act. The powers of the City Co- 
roner must consequently be limited to the cases 
within the limits of the City Corporation, for the 
purposes of carrying into execution the by-laws of 
the Corporation^ as was very well observed by the 
Attorney General, in the course of his argument, 
and cannot extend to murder, manslaughter, or 
any other species of homicide which belongs 
exclusively to the superior Courts of Ses- 
sions of the state, and to which the State Coronet 
is alone answerable for his conduct in such ca- 
ses. I have therefore no hesitation in saying, 
that in my opinion all such inquests and pro- 
ceedings of the City Coroner, in the cases above 
alluded to, have been illegal, and unwarranted 
by law ; but I would not mean to be understood 
that he has been guilty of intentional abuse of 
his authority and powers, in taking cognizance 
of such cases; but only of mistaking his powers 
and jurisdiction. And that the decision of the 
Circuit Court, in refusing the prohibition, should 
be set aside ; and that the motion for the prohibi-- 
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CMiittTo*. tion should be granted^ on behalf of the St^te 
Coroner, to restrain the City Coroner in future 



CoffoiMr of 



cii«i«£?0iiftfrom any interference in matters peculiarly be. 
ciScSTeSL longing to the State Coroner. 
"~""~~~ . The other Judges concurred. 

. Richardson^ Attorney General, for the District 

Coroner. ^ 
Gadsden^ for the City Coroner. 
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LowRY, Executor of Miller, against Hcgh 

M*BURNEY. 



ClAltMTOV, 

June, 1817. 



£x*r M mar 

▼. 
M*Burne7. 



M 



Debt on bond ; yerdict for plaintijST; motion J^^^n^ J 

, ^ as a trad6sina0t 

for new trial. The bond was given for a negro ^^^^^ j^fjjy 
carpenter, and was conditioned for payment ctfl^ X^^g*![hS ;" 

* * future conduct— ' 

lOOTdoUars. ^ Ssf^£*5^ . ' 

Tried before Mn Justice Bay^ at JacksonbOf> tL sale. ^"* ^ 
Tough, inMajTerm, 1812. Pefence, that this < 

negro did not answer the ^description given of 
him at the time of sale. This was a case which 
turned upon the evidence offered on the trial. 
From this evidence it appeared that this negro 
had been the property of a Mr. Crafty of St. Tho- 
mases parish, and that, when young, had been put 
out as an apprentice for three years to learn the 
trade of a carpenter ; that after his term had ex- . 
pired, he had misbehaved, and was sold by Mr. 
Crofi to Mr. FickUng^ of John's Island, who after- 
* wards sold him to Mr. Miller^ a carpenter, in 
whose employ he reniained till the day ofMitler^s 
death; that for several years he had behaved 
very well both to Mr. FickUng and Mr. MiUer^ and i 

was constantly employed at his trade during that. 
time ; that after MiUer^s death he was advertised 
and sold by his executor, Mr. Lawry ; at the sale- 
he was represented as a good plantation carpen* 
ter, and was purchased by Dr. M'^Bumeyy for the 
above sum of 1007 dollars; that the defendant, 
after the sale, was at a loss for security to comply 
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«*^»«5». with the terms of sale ; upon which a gentleman 
in the neighbourhood offered to take die bargain 



jv off his hands, and comply with the terms ; but de- 



M^BorMf. 

" fendant refused his offer. Another witness proved 

that, in his opinion, he was well worth the mone j^ 
and that Mr. Miller^ his former master, got the 
same wages for him as for his white journeymen^ 
and that he would willingly have given the sant 
he was bid off at, if he could have complied with 
the terms of sale. And a third witness proved 
he had always behaved well with Mr. MiSer^ and 
had never run away or misbehaved while he be- 
longed to Miller. 

For defendant one or two witnesses swore that 
after Dr. M'^Bumey took him to Jacksonbarougb, 
he turned out a drunkard, a runaway ; and that 
he Was not a good workman ; and that he had 
there been concerned in breaking open a poultry 
house. On the part of the defendant, it was con- 
tended that there ought to be either a recisioii 
of the contract, or an abatement in the price, 
proportioned to the deterioraticm of fats vali:^ by 
his subsequent misconduct. In reply, it was 
Hrged by plaintiff that no man could wiarrant the 
future eonduc$ of a negro after a sale. AH &at 
could be expected was .a fair and candid repre-* 
sentation up to the time of sale. Thsit a ne- 
gro, with proper treatment and good manage- 
i^ent, might behave very well to ofte maii, wh3e 
on the contrary he might behave very madx 
amiss to another master. A difference of treat- 
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ment) bad company, and the temptations of a ^J*„'J*,V!?''' 
village where drunkenness and intoxication pre- 
vail, and vicious habits are, predominant, might 
seduce even the best of slaves to go astray. 



£x*rMiUcr 

V. 

M*Biiniey. 



Bat, J; delivered the opinion of the Court 

Ab this was a case which turned entirely upon 
eyidence,^ and as there was evidence on both i 

aides, I lefl the case to the Jury, as being a case ve- 
ry proper for their consideration ; and they found 
for the, plaintiff the full amount of his bond and 
interest. After hearing the arguments on this 
motion for a. new trial, I can see no grounds for 
impeaching tbe verdict of the Jury, and am there- 
fore clearly of opinion the motion should be re- 
fused ; in which opinion all my brethren coin- 
cide. 

Hayne^ fot* the motion. 

J. B. White and O^DriscoUy contra. 
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ClAKLUTONt 

June, 1817. 



Smytli 

V. 



John Smyth against Thomas Lehie. 



In in action ^^^^ ^^ AppCafe, Moj, 1 817. 

eootainiog only a 
count for n'ooej 
had and received, rni • r r ai. .r^l a 

tbe plaintiff muit This casc coDies before the Court, upon a mo- 

alwaya flie an ac- ' r ^ 

SSTo^gi^Mme tion to reverse the decision of ttie Circuit Judge, 
^^;^ ?^^ in the District Court, who ordered that the cause 

oenand : otoer- 

ty*^^i?1?un; should be stricken off the docket, because the 

will be a aurpriae . , /•! i i • 

2!(h! ill?h"?ie plaintiff had not filed his account, or statement, 
^ %if '^b2 of the nature of his demand against the defend- 

Ariclcen off the ' , . , • i • i* 

*«ket. . j^jjj^ with his declaration, or given him notice of 
the same, that defendant might have knoWn how^ 
and in what manner, he might defend hiQisel^ 
in an action for money hid and "received to 
plaintiff ^s use. The declaration contained only 
a single count for money had and received to tiie 
use of the plaintiff, to his damage $3000, with- 
out stating from whom it was received^ or joh 
what account, or any"' other circumstance, from 
which the defendant could possibly loiow the 
precise nature of the demand ; or filing any ac- 
count of particulars, or giving any specific 
notice of the items for which the suit was 
brought 

A motion was made in the Court below, to 
strike this cause off the docket, on the ground 
that it had been prematurely placed on it, 
without such an account of particulars, or no- 
tice of them, that defendant might know how 



Sinjth 
Lehie. 
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i 

to defend himself against the nature of the de- cntthtmn, 

O Jttoe, 1817. 

mand, which was accordingly ordered. 

The motion was made before Mr. Justice Batfi 
at Charleston, in May Term, 1812. 

And now a motion is made to reinstate this 
cause on the docket, on the ground, that no such 
account, or notice, is necessary in an action for 
money had and received. 

Bat, J. delivered the opinion of the Court. 
I presided in the Couipt below, and made the" 
order for striking the cause off the docket^ as* 
having been placed prematurely on it, for the 
reasons stated in my report of the case to 
this court. I have since attentively consider- 
ed the arguments for and against the motion in 
th|s Court, and am still of opinion that the plain- 
tiff was irregular in not filing an account of the 
specific nature of his demand, or giving the de- 
fendant due notice of it, that he might have 
known how to defend himself. Money had and 
received is the most general aud extensive count 
&at ever was fabricated by law-men ; it is co-ex- 
tensive with almost all the transactions of life, 
and may be branched out into almost an infinity 
of cases, in the multifarious instances of the na- 
ture of this demand, and showing how, and in 
what manner, the cause of it arose, or from whom, 
or on what account the money was received. A 
maa may receive money as an agent, attorney, 
VOL. h 2 H 
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ciAmLHTov, exMutor, or administrator, or as a public officer 
of justice, or through mistake, or in a thoqsand 
other instances, without knowing how, or in 
- what manner he is to answer for it, or in what 
capacity he is to defend himself,, unless some- 
thing like precision is stated in making the 
demand. Another striking and glaring defect 
in not particularising in an action of this kind is, 
that no man can know what vouchers to pro- 
duce, what evidences to summon, or, in fact, 
how to defend himself; he must for ever be taken 
hf surprise. . . 

I will not dwell upon the many inconvenien- 
ces that would result from a contrary prac- 
tice ; they are so obvious that I think they must 
strike every reflecting mind. I was in hopes 
that our rule of Court, on this head, would have 
fully embraced a case of this kind, but as doubts 
may arise upon the construction of this rule, I 
hope and trust, that one will be made to in- 
clude fully a case of this nature for money had 
^and received in all cases in future; the (Hinci- 
ples of justice require it. If the plaintilBT had 
required time to have filed this account of the 
particulars of his demand, 1 would most readily 
have granted it, but he did not ; he persisted 
in denying the regularity and justice of such an 
account, or notice, and still persists in it ; and 
therefore I am of opinion that this case should 
never be reinstated on the docket, until be files 
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a satisfactory account of the precise nature of ^^^*^*> 
liie demand ; and that the present motion dioQld ^-^^'^^n* 
he refused until this is done ; and in this opinion j^^ ^ 
the tnajority of the Judges concur. 

Cheves, J. dissented. 

Winstan^ and Richardson^ for the motion^ 

Heat^ and K* L. Simons j contrai 
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Cf ABLCfTOVf 

J[we, 1817. . 



Movden 
BMthfcMUes. 



Jeremiah Muiu>en againsi Beaxh and Miles. 



■ ^y^^^ In this case the plaintiff brought his action fw 

mk!f ^ ^ moneys had and received by the defendants to 
*iS2?thil?'^fl5l5i ^*® "®^» *^ which they pleaded the general issue. 



those fuadi 

iScJ?Jrtbe o^ and also gave a notice of a discount At the 
;^^fj;»^ trial before Mr. Justice Smithy at Charleston, 
SlS^h^M^!!!^ Term, 181 — ^ the facts appeared to be 

wt lip ip diMOttnt 

tomgS ft?^ these : That the plaintiff being indebted to the 
dSS^^taeo% defendants in the sum of $2375 34, (for moneys 

tied to DO nore • v .r 

{I2d:***i3"^e paid by them to the United States as sureties on 
'^^if^^^^^' ^^ hond,) gave to them his bond for $6293 8, 
1 wit suJJiJS dated the Ist April, 1807, conditioned for the 



Botes were put- 

payment of $2375 34, on or before the 1st of 
May then following, but which sum was not to 
bear interest prior to the 12th December, 1807. 
That on the day and year last aforesaid, the plain- 
tiff confessed judgment to defendants on the said 
bond, and Si/Lfa. was issued the same day, under 
which some slaves belonging to the plaintifl^ and 
which had been imported by Captain Hubbel, be- 
ing seized, Mr. Jdnes paid into the hands of the 
Sheriff, on 22d January, 1808, the sum of $26^8 25 j 
by some arrangement between himself and the 
plaintiff, whereby the slaves were released by . 
the said Sheriff That on the 16th February, 
1808, the said Sheriff paid to the defendants the 
sum of $1975 61, exclusive of costs to the amount 
of $20 21, which two sums amounting to $1995 82 
were the only sums mentioned by thpm, on the. 
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execution, asr received on said execution. But ^1*""*';^*<^ 

' - nine, i8i7. 

it appeared by the evidence, Hubbel^^hsi he bad 

a charge of $450 for freight of said slaves, with- j^th jj,u,e^ 

out payment of which they coqld not be seized, 'z 

he having a lien on them, and that this sum was 
j^atd him by Beath^ one qf the defend ants^ for 
which payment the plaintiff gave the defendants 
credit in his account filed ; and it' also appeared,, 
by the testimony of the Sheriff^ that a J>art of the 
$2668 25* received by him, went to the satisfac- 
tion of the said freight, and. that another sum of 
$ — ;— I- was received by him for his costs, another 
sum of $ ■ ■ paid to the gaoler for his expen- 
ses in Jceeping the said slaves. It appeared, 
hpwever, clearly, as well on the execution asby 
the Sheriff^s receipt book, that the defendants 
ha.d only received, on their judgment aforesaid, 
the sum of $197^ 61, in part of their bond, and 
$20 21, in payment of (^osts. It iiirther appear- 
ed, that on the 25th August, 1807, the plaintiff) 
Murden, had stopped payment, and thit the de- 
fendants had sent a power of attorn^ to Colin 
MiicheU, at Havannah, in Cuba, for the recove* 
ry of tl)/e said judgment, and a bill of exchange, 
in principle and damages, to $780, probably in 
December, 1807, as the said power was dated 
18th December, 1807, and was said' by Polin 
Mitchell^ ii) 4iis depositions, either in December, 
1807,. or January, 1808; and that the first payment 
received by him under said power of $1542 56, 
was receive4 28th Januferv, 1808; after an at- 
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*^june. wr • tachroent, an arrangement at the Court of ConBii- 
lado, and a sale of some slaves of the plaintiff 
which rendered it probabk it was received in De- 
r^cember, i807, or early in January, 1^8, but 
certain that it roust have been received prior to 
the 22d January, 180B, the time when the sai^ 
$2668 25 were paid, to the SheriflT by the said 
Mr. Jones. It appeared further from the said 
CoHn MitcheOj that the said sum of $1542 56 was 
by him received from Messrs. Ascaratti' and San^ 
at the Havannah, as the proceeds of the slaves 
deposited in their hands by hutktr Cokj master 
of the sloop Deborah, from Africa, and sold by 
his order on account of the plaintiff; and that on 
such sale the ^aid Colin Mitchell had purchased 
at a valuation nine of the said slaves, which he 
had afterwards re-sold, on account of the de- 
fendants, to an advantage. But it also appeared 
that an attachment had been legally and duly 
issued, and . an arrangement made in conse- 
quence thereof at the Court of the Consulado, in 
the Havannah, under which the above sale was 
effected. That the said CoUn Mitchell only took 
the said slaves to close the transaction ; (hat they 
were valued by the keeper of the slaves, in the 
presence of one of the house of Ascdratti (oid Son, 
fairly and justly, and that no difference was made 
because the said CoUn Mitchell was a purchaser, 
and that although he did <nfterwards re-sell the 
said slaves to an advantage, yet that such re-sale , 
wag on a credit, and attended with some risk ; and 
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that he never received the money until after some csari^cstos, 
months, and much litigation. That it further ^•^"v^'^^ 
appeared, from the said depositions, that the Bet,, J jvine». 

eaid Cofin Mitchell had also received, on the 10th ' 

February, 1808, the sum of IJSTTO, 3^ royals, 
hot ]|!800, from Josey Gromez^ as the proceeds of 
the sale of five slaves put into his hands by Cap- 
tain Holden^ of the Mercury, for sale on account 
of said plaintiff^ which sale he believed to be 
ju$t and fair. That he also received from Cap* 

tain Lowg-, of , an order on Messrs. Madaa 

&* Co. of Matanzas, $966 38, which order was 
paid on the 8th March, 1808, out of funds arising 
from certain slaves brought to the Matanzas by~ 
the said Captain Long^ on account of the said 
plaintiff^ and there sold on his account, which 
sale he believed was just and fair; but that he 
did not attac*h the two last parcels of slaves, as 
the said Gromez and Captain Long made their 
respective 'payments on the production of his 
power^ and kfK>wledge of his attachment of the 
slaves in . the hands of Luther Cole. But it ap- 
peared by the plaintiflTs own showing, in his ac- 
count, that of. this last sum of $750 was to be 
deducted frpm the bill of exhange aforesaid, 
leaving a balance of only $186 37, for which the 

< 

plaintiff debited the defendants in this action. 
In t»he course of testimony, the defendants 
thought it prudent, as Colin Mitchell was a stran- 
ger in a foreign country, to call witnesses to 
pr9ve his general character as a man of iiv 
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CHAKLcsToir, tegritj, but this was thought unnecessary' by 

'^^v-^^ the plaintiff! as he had admitted, by his counsel^ 

"v. *" that the character of Mr. Mitchell was unimpeach- 

Beath 8c Miles. s '■ 

' able ; and that it was not contended that any 

thing unfair had taken place in the sale of the 
said slaves, and the witnesses were accordingly 
not sworn. In the course of the testimony, the 
defendants also thought it prudent (for the in- 
formation of the jury) to call witnesses to show 
that they had not an opportunity to countermand 
or stop any payments made to the said CoUn 
Mitchell^ and for this purpose Lewis Graning was 
called and sworn, and his examination commen- 
ced, but the plaintiff^ through bis counsel, declar- 
ing that it was not pretended that the said pay- 
ments Could have been stopped, the witness was 
discharged. The attorney for the defendants stat* 
ing to the Court that the adduction of evidence 
on this point (of which he had more in reserve) 
. was not thought necessary for the Court, the 
onus lying clearly with the plaintiff^ as he was 
prepared to show ; but that it was only thought 
prudent for the jury, who might form a different 
conception on the subject. The defendants 
then went into their discounts, consisting' of va- 
rious notes given by the plaintiff* to divers per- 
sons, and endorsed to the defendants, which 
notes and endorsements were admitted, and no 
pretence set up that the said notes, or any of 
them, were void in their creation, for want of 
consideration, or by means of usury, or that th^ 
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tirhole or any part of them were since discharg- cmijutoii. 
edj or that there was or could be any aaary be- v^n^^^* 
tween the endorsers and the defendants : but it , .^ y- ., 
was objected that the said' notes had been pur-*— — — 
chased by the defendants after they were due, 
and for a less sum than their nominal amount, and 
whilst the plaintiff was in a state of insolvency $ 
and therefore they ought not to be admitted as 
a discount for more than the sum actually paid 
for them ; and the plaintiff^s counsel did accord- 
ingly put questions to the witness to discover 
the sum paid for each note, which was objected 
to by attorney for defendants as irrelevant and 
improper, on the ground that if the note had no 
inherent defect, the transfer 'of them to the de- 
fendants, whether with or without consideration, , 
whether as a gift or sale, was vs^lid, and thc^t the 
piaintifFmust be liable to the whole amount of 
them if he was liable at all ; of which opinion tl^e 
Court being, the question aforesaid w;5U9 over- 
ruled. It appeared, however, in evid^ice, that 
the two notes endorsed by Charles and Thomas 
Deas were transferred by them to defendants id *. 
1808, and it appeared on the back of the plain* 
tiflTs record, that all the said notes had been ten* 
dered to^the plajjn tiff prior to Jul v, 1809,'theday - 
of the notice of discount It Airther appeared} 
that on the 7th March, 1812^ the plaintiff swore 
out in the City Court of Charleston, and tookthe 
benefit of the insolvent debtor's act, whereby it 
was contended, in hit behalf that the di^auiit 
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ciAiLc«T«v, of the defendants being: in the nature of a stKt« it 

June. 1«I7. ^ 

was, with all other actual suits, discharged, ac-* 



V*" cordinff'lo the express provisions of said act, 

Bcifh It Miles. ^ . t a v * • r 

——•and the ^eision in the Court of Appeah, m m 
Bofjfs Rep, p. 104, 5. But to this it was replied, 
that it was* plain that a discount was no suit, in- 
almueh as a suit cannot exist without process, 
and Htat could be no suit which the Giher party 
could discontinue at his pleasure, and besides 
that, it would be monstrous to give such a con- 
struction to our insolvent act, that whilst it dis- 
charged the demand of the defendant^ against 
the debtor, (saving only the pittance ^y might 
be dntitlefl to on a distribution,) it should never^ 
theless preserve the whole of the debtor's cfaim 
against theni : that our act must be construed 
on the same principle with British bankrupt 
laws, which construction only transferred the ba- 
lance which there might be in favour of the 
bankrupt. It was lastly urged* by the counsel 
for the plaintiff) that if the said notes were reaJly 
purchased by the defendants, or Assigned to them 
for less than their nominal value, it was unjust to 
diseouirt moire against the plaintiff than the con- 
sideration actually paid ; to which it was replied, 
Ifcat such a position could not be correct, not 
only* because it would prevent a transfer of a 
n6te or bond by gift, but also because it was selt 
evident that there could not exist a more legal, 
just, and honohrabte mode of payment, than that 
to pay a man in his own coin or debts. And that 
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i/thetewasany thing to the contrary eflhefte ""i^;^,^^^ 
principles involved betweep the parties, it lay; 
an the side of the creditor refusing, and on the Be|^h&Mu«i. 
^e ^ the debtor tendering to him his own j«st 
debts in payment That every man who oWed 
money to another, whether for land or goods 
sold, or money bonr^>wed or received, was a 
debtor to the other, and had received money to 
his U9e, and if, u«der such circumstancee, ene 
man fcould not discharge his debt to his creditor 
by paying him in his own notes, in one of the^e 
cases, he could, not in another, whereby a consi- 
derable circulating mediimi would be destroyed, 
and contracts greatly impeded. That the plain- 
tiff having disavowed any •charge against defen- 
dants, of an intention of getting into their hands 
more of his money than , they were entitled to» 
by declaring that it vrm not pretended that Ihey 
toalA have stopped any of said payments to their 
a^eots in the said transaction, the most he eould 
be entitled to on that score was the sums receive 
ed by d^^^ants^ agent, with .interest from the 
time of such receipts. That they were accord* * 
ingly given to him in the statements of debtor 
ai^ creditors handed out by the defendants^ attor- 
ney to the jury, by winch it appeared, thftt after 
giving snch crediib», and discsoimtilng the bond 
of defendaisftisV aurd the said noles^ there 6tiif 
remained a balance of 137 dollars 21 eenis^ i0t 
. whic^ at iaost a'verdicft ootold be giveii for the • 
plaintiff! The Judge below, in his xin^sff^ 
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caiiLrxTMr, to the fafTf trag with the defendants in all 
^^^^r^^ points, but the jury gave a verdict for the plain- 
w%niw ''*'* ^° SI 186 91» ''^ith costs; against which ver- 
> diet the said defendants do now appeal, and a 

motion h made for a new trial, on the ground 
that the verdict is cootrarj to the charge of the 
Judge, and the evidence %f the case ; and to 
illustrate this, a statement bj defendants is exhi- 
bited, in which is chained the notes of the plain- 
tiff^ which are said to have been bought wiA the 
plaintiff^'s money. The plaintifi^'s account also 
contiuns a chsu^ ior the difference between the 
two sales which took place in the Havannah, bj 
CoUn Mitchdl^ amounting to $848, ^nd it was con- 
tended by his counsel, that having taken the 
benefit of insolvent debtors' act, he was discharg- 
ed from all suing creditors : that the defendants 
w^re to be considered as such, because they had 
filed a discount to this action, and such discount 
was a suit for their notes. This action was com- 
menced in 1807 ; the plaintiff* took 4he benefit of 
the act, in 1812, and the. verdict was given in 
• February, 1813. 

CoLcocK, J. delivered the ojnnicm of the Court. 

No rule is better established than thai the Court 
will not disturb a verdict, when it is believed 
that injustice has not been done to the party ap 
plying for a new trial, and no rule of the law vio- 
• lated A brief review of the case will show that 
no injustice has been done to the defendants, and 
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ttiey have not pretended that any rule of law has ^]^^^' 
been violated/ By their own showing it appears, ^*^^^^'■^w 
that on the 8th March, 1808, they were indebted Ba.th l' mii^s. 
to the plaintiff the sum of $2112 54, which sum — — 
they had received over and above thei^ demand, 
from their agent at the Havannah, made from the 
sales of plaintifT^s property. Now admitting that, 
in ihe embarrassed situation of the plaintiff^ they 
had a right to pursue a double remedy, I ask, 
what should have been their conduct on the 8th 
of March, when this balance came into their 
hands ? Were they not bound, by the principles 
of honour and honesty, as well as law, to hav^ 
paid over to the plaJlntiflT this suip ? , If any addi- 
tional inducement had been wanting, could it not 
have been found in the embarrassment of this un* 
fortunate man ; to whom such a sum may have ' 
been more; at that time, than ten times its amount 
at another ? There can be but one answer. In- 
stead of pursuing such a course of conduct, they 
speculate on thefrnper of this unfortunate man, with 
his own money; buy up his notes for, perhaps, 
one third of their value, at all events at a consi- 
derable discount; and then say to him, ^ That he 
is entitled (or bound) to receive them at what 
they imported on the face of them, because it is 
self-«vident that there could not exist a more le- 
gal, just, and honourable mode of payment, than 
that to a man in his own coin or debts; and that, 
if there was any thing to the contrary of these 
principles involved between the parties, it lay on 
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« 

ci|»^>m:r. the side of the creditor refusii^, and not on the 



side of the debtor,* tendering to him Jiis own 
BeKii a! Mttes. i"** debts in payment.** It may be a jurt and 

honourable mode of payoient, where a man 

comes justly and honourably into the posBesswn 
of another*s papers ;• but this can hardly be «aid 
to bare been done by the defendants : where sut 
agent buys up tlie paper of his principal with^bb 
own fiinds, he is not allowed to profit by it; and 
in this case the defendants^ after having received 
the full amount of their demands, aire to be con* 
sidered as agents. It was in proof that the debts oi 
the plaintiff to the Messrs. Dmb' were purchased 
by the defendants, in September, 1808, and these 
constituted nine-tenths of the defendants* dis- 
count. It is not extravagant to sisppose that the 
other part was also purchased after tbat timee, 
for before the information received from Cuba, 
there was no inducement for the defendants to 
get more of the plaintiff *s debte than they al- 
ready possessed. As agents then, they should have 
credited the notes at the sums pcMfor ikem^ and as 
they did not, ^fhirUiff ioas at Uh^ly io sfuAC ceiM 
ihat mm ioas ; in this he was (prevented by the 
Where a Jury p^esidin^ Jod&;e,«but the value of the Mte^ ma? 

draw tbeir c«t' , , ^ '^ , , 

f«to^«Sd cirJir *^^^^ ^^^^ fix^ ^y t"^ j^y ^* ^^® ^^"^ " "^ 

^^iar""' erK bccu said the iury bad no evide^^c^ oil tbia Miat, 

deuce on the *f <j a 

!S!3iit do'^iwu^" a«^^ tberefore, the verdict murt be feet a*ide, bat 
?Sjo9ticeTthe although they had no 'positive efvideftcfe^ tbey 
F'teSlv"!^- J^ftew that the plamtiff had slapped jmyment, alid 
pouitirafSotgiT- they may have determined that, under stKili cir- 
cumstances, his notes could not have been worth 
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more than one half. Juries frequently proceed, ^JJU^'^SK"' 
OB such evidence, aindi tfa verdict, fftreii on such ^^v-^* 
testimony,' do not appear to be against the justice B,.u,iMii«. 
of the cade, it will not, on that account^ be set ' ^ ' 

aside ; nay, the PuIe has been carried much further 
tba^n this: see 4/^ Term jRep. p.468-. But, at all\^<jjj«^»jk^ »jj ^ 

events^ it shall not lie in the mouths of the de- jU^^Haul!? £ 
fendants to say that the jury had erred m this ^^{^"to" wJSS * 
respect, when they opposed the introduction of fS^tmTI^I 
the testimony oflfered hj ptamti^ to show at^^^^iSf^jJJf 
what price the notes were purchased. It is not bi^Tete^a^^Liv ' 

. , , , ted. i 

«ecessaiy in such a case to say, on what parti-^ 
eular ground the jury found for the plaintiff; it 
is sufficient if there be an obvious ground sup- 
ported by law and equity, on which the verdicb 
may have been predicated. I shall not, there- 
fore, take notice of all tiie grounds of the plaiiN 
tiff's claim, but rest satisfied with this, that as the 
notes were purthased with hie momy^ he wtis entitled 
to thefuU hinejtt of the purchase, and, estimating the 
notes at little less than one4ialf, will give the^ 
verdict of the jury. If ife not, perhaps, in this view 
of the case, necessary to say any thi^g on the 
point made by plaintiff's counsel, relative to the 
eflfect of the insolvent debtor's law on the case ; 
but I am of opinion that the discount cannot be 
considered as an action, and that the motion be 
refused. 

Bay^*Cokock, aftd Johnson^ J. concurred. 

Nottj J. gave no opinion. 
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c«AiLnf»». Chete8, J. deKvered the foUowing opimon. 
^^^y/"^/ In this case, the following fietcts are not Contro** 

m^.^l\.n^ verted: 
■ ' ■ The plaintiff, on the 1 8th December, 1 807, was 

ckavM, eoatn. indebted to the defendants on judgment 2376 
• dollars 34 cents, with interest thereon from th^er 
12th of the same month, and 20 dollars 21 c.ents 
for cost of suit ; and on a bill of exchange, includ- 
ing principal and damages, the sum of 780 dol* 
lars, making together 31 7d dollars 55 cents. On 
the 22d January, 1808, he received from the She* 
rifi of Charleston District 1995 doHars 82 cents^ 
leaving a balance due the defendants of 1179 
dollars 73 cents. On the 28th January, 1 808, the 
attachment of the defendants in the Havannah was 
enforced by their agent, and he received 1 542 
dollars 25 cents, which was 362 dollars 42 cents 
more than the balance then due them. On tli^ 
10th February, 1808, their agent received 800 
dollars 56 cents, and on the 8th March, 1808, 
966 dollars 37 cents, which together exceeded the 
claim of the defendants 2029 dollars 35 cents. 

It was proved, and not controverted, that the 
sum of 1542 dollars 25 cents was received by the 
defendants from Messrs. Jlscaratti if Son^ of the 
Havannah, as the proceeds of 10 slaves deposited 
in their hands by Luther Cole^ master of the sloop 
Deborah, from Africa, and sold by his order on 
account of the plaintiff, and that on such sale the 
agent of defendants had purchased 9 of them, 
which he had afterwards re-sold on account o 
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Ihe defendaots, to an advantage^ viz. for the sum ciajlcstoh. 
of 2390 dollars 1 8| cents ; but that an attach- 
ment had been legally and duly issued, and an 
arrangement made in consequence thereof, at the 
Court of the Consulado, uiider which the sale 
was effected. That the agent of the defendants 
only took the said slaves to close the transac- 
tioil ; that they were Valued by their keeper, in 
the presence of on^ of the hqus^^ of Ascaratti &t 
SoHj fairly and justly; that no difference was 
made because the said agent was the purchaser ; 
and that although he did sifterw^rds re-sell the 
said slaves to an advantage, yet that such re-sale 
vfas on a credit, and attended with some risk, 
and that he did not recover the money until after 
some months' delay, and much litigation. It was 
admitted by the plaintiff*'s counsel at the trial, 
that the defendants' agent was a man of unim^- 
peachable character, and that it was not contend- 
ed that any thing unfair had taken place in the 
sales of the said slaves. These admissions w^re 
reiterated by plaintiff*'s attorney, on record, on 
the hearing of this motion. It was also admitted 
at the trial, and on the hearing of this motion, 
that after the receipt of part of their debt from 
the Sheriff* of Charleston District, the defendants 
had' no means of countefm^ding their attach- 
ment so as to limit its operation to the priecise 
sum due them. The account filed with the de- 
claration, states the sums as before mentioned, 
and debits the defendants only with the sum of 
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ctiiwToif, 1542 dollars 25 cents, on account of 9 slaved por^ 

June, 18!7. ' * 

^^N''"^/ chased of Jlscaratti 8r Sofi. He swears, in an affi- 
• w\ wii davit annexed to the original writ, to obtain bail 

— ' to the balance due him, and only includes the 

sums as above stated. At the bottom of his ac- 
count, he adds an item of the amount, of which 
he, forms no estimate, for dan^es^ because these, 
negroes were improperly brought to sale. The 
defendants pleaded in discount several notes of 
the plaintiiBT's — two pajabjie to C. Sf 71 /)et», for 
692 dollars 53 cents, and 939 dollars 53 cents, 
which it was proved were endorsed to them in 
September, 1808; one to Verree&r Blcdr^ for 129 
dollars 50 cents, and one to Alexander England^ 
for 172 dollars, exclusive of interest There waa 
no proof when the two last came into their hands^ 
nor was there any proof that any of them had 
been acquired for less than their nominal amount 
Testimony which it was attempted to introduce 
to that effect, wns rejected by the presiding 
Judge. 

On the uncontroverted points of the ca«e/^n 
the face of the plaintiff'^s record, be is only enti- 
tled to recover about 137 dollars 21 cents. The 
verdict of the Jury was for 1 186 dollars 91 cents. 
The controverted points of the case are, what 
sum shall be allowedj for the negroes which were 
attached in the Haj^nnah, and what sfun shall be 
allowed in discount for the plaintifi*'s notes? On 
the part of the plaintiff^ it is contended that the 
ultimate proceeds of the jnegroe^ which the de- 
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lendants'agent realized, i^all be allowed to him, ^Jui""!?' 
and that no more shall be discounted from his 
demand on account of his notes, than the defend- g^^y, ^^ ^^^ 
^^U paid for them, assuming that the defendants — — — 
paid less for them than their nominal amount 

If this verdict be. sustainable, it must be on 
some of the foUowiug grounds : 

1. That damages, eo fumim^ can be recor 
vered in this action, which is an action of asr 
sumpilit 

2. Th^t (;be sale of the negroes by the plain- 
tiff's agent to the defendants, was a nullity, and 
that the re-sale shall be considered to have been 
pn account of the plainti0| and /or his benefit. 

3* That it has been proved that the plaintiff 
purchased the notes pleaded in discount, for less 
jtl^an th<eir nominal amount. 

4. That, although purchased for less than their 
nominal amount, the defi^ndants are not legally 
entitled to discount the ful) amount of th^m. 

J lay out of view, as too clear to deserve consi- 
dera^ipn^ the admissibility of the discount, which 
is cleariy admissible, as well as the discharge of 
the plaintiff in the City Court asi an insolvent 
debtor, which being several years subsequent to 
thie filing of the discount, could not change, the 
relat^Q of the parties, or affect the fixed and 
vested rights of the defendants. 

1. It would be trifling with the duties of the 
Bench to take wj Qther notice of the first ground 
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^^june""?"* *^*" *^ "st^t^ it *5r illustration, and to draw th0 

^^^""^"^^ argument to its real points. 

BeaihkAiiies 2. The first sale of the negroes who were at- 
" tached, was under the authority of the Court of 
Coosulado, and ought, from a respect for foreign 
tribunals, to be considered at least as prima fade 
evidence of the fairness of the transaction. But 
the character of this transaction does not depend 
on that alone ; the sale was made by the plain- 
tiff's agents, who had his confidence, and who it 
is not pretended violated that confidence. It is 
proved to have been fair by an unimpeachable 
witness, and still more, it is, in so many words, 
admitted by the plaintiff's attorney to have been 
fair. At the trial, and before us, he has disavow- 
ed any intention to impeach the fairness of this 
sale. It is not, then, on the ground of unfairness 
in the sale that we can invalidate this contract. 
But it is supposed the defendants may be c<)n- 
eidered as the agents of the plaintiff, in the trans- 
action. For what reason ? Was there any ex- 
. press delegation of power to them ? Was there 
any confidence reposed in them from which it 
may be implied ? Is it not repugnant to their 
avowed intentions ? Is it not repugnant to their 
indubitable rights ? At the moment of laying that 
attachment, after deducting the money received 
from the Sheriff, the plaintiff was indebted to 
the defendants 1179 dollars 73 cents, besides 
some interest, makjng it upwards of 1200 dollars. 
The sum levied under the sale of thes^ Aegrdetf 
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tras only 1542 dollars 29 cents- On what pre- ^J^JJ*,^*' 



fence, then, are the proceedings under the at- 
tachment 'to be declared * invalid, and the sale "" 



Beath & MIIm. 

void ? The plaintiff himself never conceived the ' 
idea, for he has, ^ by his account, and affidavit, 
affirmed this contract, which we have seen was 
fair, and which I thiiik can hardly be denied tb 
have been strictly legal after this view of the 
subject. The defendants did indeed receive 
300 dollars and upwards, more than they wer^ 
entitled to, and ar<^,iaccoi(htable for that sum, 
together with those which they subsequently re- 
ceived. These sums were innocently received, 
and had they been paid over immediately to the 
plaintifl^ I am not aware of any principle, legal 
or moral, which they would have violated ; and I 
am no less unaware of any legal principle, under 
the foregoing circumstances, (which utterly ex- 
clude the idea of an agency for the plaintifi) on 
the part of the defendants,) by which the defen- 
dants can be made liable for a cent more than 
the sum for which their agent gave a receipt 
to the plaintiff's agent 

3. I think it is true that the conduct of the de- 
fendants, on the receipt of the money from Ha- 
vannah, in not paying over the balance, after de- 
ducting the sum due them, was exceptionable. 
For this they might have found some palliation in 
the fact that they, as his sureties, had been pre- 
viously obliged to advance money for him, to lie 
out of it for some time, and, finally, to recover it 
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with great difficulty, and not without hazards 
But I think thiiik they cannot so easily excuse 
their conduct in cc^lecting his floating paper into 
- their hands, to aqthome them to withhold mo- 
ney which they oug^t promptly to have paid. If 
they purchased up his paper as alleged, it was 
QHich worse. It was a cru^l speculation on his 
QiisfQrtqnefih fprbid^^n alik^ hy justice and hu* 
QiAiiity. But 98 the case lies before us, what 
have we to do with these inquiries ? Can we s^y 
tbftt they had legally no right to become the 
holders of the plaintiff's npt?s, or that they have 
HO right tp discount them in this 9<;tion ? Oa 
neither point have WQ any doubt The only 
question is, for what sum they shall be allowed 
to discount them* Under the present head we 
^e o|ily to inquire, what evidep(:e t^ere is, t^at 
th^se notes were obtained cuider their nonunal 
f^mount ? There is non^. The presiding Judge 
refnsed to sn^r any to be given* It is stated 
that the plainti^ he^d stopped paym^^t, but jt 
sometimes happens th^t meil in t}ie mercantile 
world stop payment when they are able to pay 
more thm twenty shillings in the pound, and 
others stop fraudulently. Stepping paymf^nt can 
afiprd no proof of the feet in question* It is a 
precise feet, susceptible pf precise proof The 
f rror, in a legal point of view? ^iU be quite as 
great if it be }00 dollar^, as if it be 1000 dollars. 
There ^re some facts on which Juries and Coqrtf 
^ Justice are at liberty, from ji^ce^tiityi to 4^^ 
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general predumptions, or there would be a failure ^'i^^^;^'* 
of justice. There are others whose precision is "^^^^^f"^^ 
liever dispensed With, and of the latter character B^th tafwet. 

is the point in question. I think I hazard nothing 

in saying that the &ct of defendai^ stopping 
pajmetit does not ftii^ish the shadow of legal 
evidefnee, that the notes pleaded in discount ^ 
were obtained by the defendants for one cetit 
less than their notnitial am(mnt ; and I therefore / 

^ay there is no prc^at all on the point. JBul if 
the jury ^ade up their Verdict oh this point, 
which I do not belieVe, let lis see what they have 
doAe. The principle, it seems to be adtnitted^ 
and certainly it ought to be iidmilt^d, only apr 
plies to the notes bbtaiti^ from C. and T. .Deas^ 
which tog^h^ limouht to 1632 dollars 11 cents $ 
now the verdict exceeds by more than 1000 dol* 
lars the uhcontrdverted sum, tod they must, 
therefore, tinder the state of the evidence jtist 
elLhibited, hav6 ilittde a deductibn of upwards of 
60 per cent. ; that is to ^ay, they must have de- 
termined that these notes were purchased fbr 
40 dollars in the hundred, without one tittle of 
precise evidencie on the point. ^ Shall such a 
verdict be permitted to stand ? 

4. Lastly, we are to inquire, Whether, if the 
defendants did purchase thes^ notes under their 
nominal amount, they are not legally entitled 
to recover the foil amount of them ? This is 
tiie only point in which I have had a doubt in 
the case. It would certainly be highly equi- , 
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*^"u ?'"?*' ^ble, (I do not speak of legal equity,) to re* 
duce the claim of the defendants to the sum they 
actually paid for the notes, because they may be 
said to have paid for them with the plaintiff's mo- 
ney ; and, as it regards this case, I would very 
gladly so administer the law. But we ought to 
be very cautious that we do not allow hard c^ses 
to establish bad precedents, and to break down 
established rules, in the certainty and ability 
of which the great value of the law consists. It 
ought to be engraven on our n^nds that it is ever 
of more importance that the rules of law should 
be settled and established, than that they should 
be wisely pronounced. I am .forbidden then to 
allow this reduction, unless I can find some pre- 
cedent for it, or soitae analogous case, so strong as 
to make it almost identical in it^ principle, at 
least, with the one before us. But 1 can find 
none such. I know of no case, either at taw, or 
in equity, in which the assignee or endorse of 
another does not succeed to the entire rights of 
the assigner iir endorser^ except the case of trus- 
tees, where it is distinctly seen that the trust 
fund has been specifically and identically ap* 
plied, or where their .characters are so com- 
pletely tho«e of mere depositaries, that they are 
not, and cannot, while they retain their proper 
character, become legal debtors to particular in- 
dividuals for the funds in their hands, but hold 
them for legal distribution, as in the case of ex- 
ecutors and administrators, who purcha0e up the 
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elaims upon the estates they represent. The ^JiiSVsT* 
Courts of Elquity, with a jurisdiction so appro- ^^_^ 
priate to the subject matter, and with great com- Beath t Mn«i. 
preliensiveness in their modes of relief, have ' 

gone no further; but, in this case, we must go 
much further in a Court of law, to do what is in 
this particular asked of us. I conclude, there- 
fore, that were it fully proved that the defendants 
purchased these notes for fifty per cent, or less, 
they are, notwithstanding, entitled to discount 
the full amount of them in this action. I put this 
case : suppose the defendants had paid the 
amount demanded or established by the plain- 
tifi^ and had brought their action on the notes, 
would not the payment have discharged them of 
the plaintiff's demand, and would they not have 
been entitled to recover, in such action, the 
liiU amount of their notes ? I think there is no 
doubt on either point. But such a contrivance 
cannot vary the law, or it is sometimes very vain 
in its pretensions to certainty. As to the rule 
that a verdict which is just shall be sustained, 
though it be clearly against evidence, in hard 
actions, I do not think a case can be fou^d in the 
books, in which it is applied to matters of ac- 
count between merchant and merchant ; but in 
the case before us, the questions are not ques- 
tions of fact, but questions of law, for there are 
Bo contested facts in the case, except on the pur- 
chase of the notes ; and on that, I think, there is 
clearly no evidence. Now the rule that vei^ 
VOL. 1. 2 L 
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ciAtLirroir. Sicts shall bc sustained in hard actions, does not, 

June, I»17, ' ' 

according to the best authorities^ apply to any 
description of cases, where the questicm turns on 
a point of law. 4 Terfn Rtp. 469. For these rea- 
sons I cannot concur with my brethren. 

1 am of opinion a new trial ought to be grantecl^ 

K,. Lu Simons^ for the motion'. 

Frwer and Bichardson^ contn^. 
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James Hats, Relator, against Thomas Haalet, 



ClABbXSTOlC, 

June, 1817. , 



Incumbent. ^^_ 



Quo. v)ttrrmio. This was a rul^, obtained be- TtalSmw™ ** 
fore Mr. Justice Coleoek, at Marrion, in March foj* ^^i^"'^' 
Term, 1817, to show cause, why an information EJSiSSS? 
m tbe nature of a^ warranto^ should not benied Jj'PjlJJI^i^tXuJj* 
against the incumbent, to discover by what au- prescSKi""^SS 

' • /w» >, other i!ioci6 but 

thoritjr he then held and exercised the office of iSSefore uewt 

' Ordioairy, in Marrion pistrict. On the motion ?Lt^elfti]J?IhcS' 

being brought before me the following facts ^^l^i^^l^S^^ 

were conceded : rio^.a.""^""'*'"^ 

.That the Legislature, lat the Session of 181 2, v 

parsed :an act limiting the /Juration of certain 
offices, among which was the offide of Ordinary ; 
and directing that all tho^e who there held 
such offices as wejce. therein mentioned, should 
itacate them on the .1st of December, 1816 : and. 

That the Legisl$yture passed another act, on 
the Idth. of December, entitled, an act " to alter 
the manner of ejecting all District officers, and to 
give the power of electing the ^ame to all the 
people. of their respective Districts;" and that 
under, and by authority of these two acts, 
* James Hayi, the relator, .was. duly (fleeted Ordi- 
nary of Marrion District, ai^d conmiissioned by « 
bis Excellency the Governor, to aerve for the 
time limited in the said lact, and the incumbent 
produced his commission^ dated anterior to these 
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ciAiLBBTon, acts of the Legislature, coostitutiog him Ordinar|^ 
during good behaviour. 

CoLcocK, J. delivered the opinion of the Court. 

On these facts I granted the rule, reserving the 
right of giving my opinion when the question 
should be brought up to the Constitutional Court 
A motion is made by the counsel for the incum- 
bent to rescind the order, on the following 
ground : That the act of 1812, limiting the dura- 
tion of the c^ce of Ordinary to the term of four 
years, is unconstitutional, because the Ordinary 
is a Judge, and is comprehended in the provi- 
sions of the third article and first section of the 
Constitution, and holds his office during good 
behaviour. 

I'he first point which presents itself for consi-- 
deration is, whether the Ordinary is a judicial 
officer ; and, in order to determine this, we must 
look to the origin of the office. After the right 
to dispose of such property,as an individual might 
possess at the time of his death by will, was esta- 
blished, it became necessary to provide for cases 
in which the right was not exercised. When a man 
died without making any disposition of his goods, 
he was said to die intestate, and in such cases the 
King was entitled, by the old law, to seize upon 
his goods, as the parens patritz, or general trustee, 
of the kingdom. Afterwards this power, or brsuich 
of the prerogative, (as it is called by some,) was 
vested in the Prelatesy atoong whom wab the Or- 
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dinarjr, who was a Judge of the Ecclesiastical ^]^^^^^ 
Court '* The goods, therefore, of intestates, ^^^"■^^ 
were given to the Ordinary by the Crown." nJief . 

2 Blackst. Com. p. 494. Rep. 38. ~ 

Ordinary is a Civil Law term for any Judge who 
hath authority to take cognizance of causes in hie 
own right, and not by deputation. By the Com- 
mon Law, it is taken for him who hath ordinary 
or exempt and immediate jurisdiction in causies 
ecclesiastical. 4 Tom. Ed. Jacobs^ Law Diet. 446* 
Co. Lit. 344. Stat, of West. 2. 13 Edw. I. Stat. I. 
1 G. 19. If the word Judge had not been used in 
this description of an Ordinary, the circumstance 
of his exercising his jurisdiction in his own right, 
and not by deputation, would have fixed on him 
the character of a judicial officer; for it is the 
peculiar character of judicial authority that it 
cannot be delegated. Coke^ 97. In the 2d vo- 
lume of Black, page 496, speaking of the power 
of the Ordinary, he says, ** The statute of 21 
Henry the 8th, enlarges a little more the power of 
the ecclesiastical Judge^ and permits him to 
grant,'^ &c. Hence it appears that the Ordinary 
has always been considered at the Common Law 
as a Judge. 

I will now advert to some of the duties which 
he performs, as a further illustration that he al- 
ways lias, and still does, exercise judicial authori- 
ty. 1st He is authorized to grant letters of ad- 
ministration; in the discharge of which duty he 
must decide, first, whether the deceased died in- 
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ccAmLKBTOH. testate* a question which involves some difficS^ 
doctrines of law ; and sometimes who is nejx:t c^ 
kin, which must depend on the rules establishii^ 
- the degrees of consanguinity. He has power to 
summon witnesses, to call adininistrators to an 
account, and to distribute according to Is^w any 
surplus, w^ch may remain in the hands of the 
administrators, among the representatives of the 
intestate. He can issue process for contempt, a 
power unknown to the exercise of mere minkte- 
rial authority ; and all this power (or, to speak 
technically, jurisdiction) is exercised in a Court 
We speak of the trials and duties of the Court of 
Ordinary. What does this imply but the exer^ 
cise of judicial authority ? ^^ There is a distinc- 
tion of offices into judicial and ministerial. The 
first, relating to the administration of justice, the 
actual exercise of which mnst be exercised by 
the persons themselves to whom they are grant- 
ed." Coke, 97. 1 Jon. 109. Da». 35, 9. I think 
I have shown that the duties of this office relate 
to the administration of justice, and I would ask 
if they can be delegated ? He is denominated 
Judge in many oflhe acts of our Legislature, as 
well as in common parlance. 

In the act of 1789, (2 Brevard, p. 94,) it is en- 
acted in those counties where there are no Coun- 
ty Courts establidbed. The Judges of the Courts 
of Ordinary in the several districts shall, &c. 
And again, in the act of 1799, (2 Brev. 95,) that 
from and after the 1st day of January, there ehal! 
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lie established a Court of Ordinary in each dis- ^J**^"*~*i 



(rict. The Ju^es of the said Cowt of Ordinary 
shall he chosen by joint ballot, &c,, and that it gj-^^ 
shall be lawfal for any Ju^e of the Court of Or- ■ 

dinary in this state, &c. Having, as I crniceive, 
clearly established tiiat the Ordinaries of the 
state are Judges, I proeeed to ckmsider whether 
they are embraced in the 3d article and the 1st 
sectidn of the Constitution of our state, which is 
in &ese words : '^ The judicial* power shall be 
vested in such superior and inferior Courts of 
Law and Equity as the Legislature shall from 
time to time direct and establiBh. The Judges 
of each shall hold their commissions durii^ good 
behaviour." The Ordinaries are no where|di0* 
tinctly and separately mentioned in the Constitu- 
tion, and it is a well established rule in the con^^ 
struction of public acts, that where technical 
words are used, a techmcal meaning must at« 
tacfa. The article speaks of Judges. The Or- 
dinaries are Judges ; they are therefore embrac- 
ed in the Constitution* I shall now proceed to 
inquire whether the incmnbent can be deprived 
of his office by the act of 1812, consistently widi 
the provisions of the Constitution, It was con^ 
tended that the incumbent had a iEreehold in his 
office, silid that by the 2d section of the 9th arti- 
cle of the Constitution, no freemap shall be dis« 
teized of his freehold, o^ deprived of his K^, 
Hberty,' or property, but hf the judgment of his 
feoK) of the i»w of the land. If, then, the incum- 
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ciAtLttTov. bent had a freehold in his office, which I do not 

June, 1817. 

think he can have by the laws of this country, 
yet he would not be protected by this clause of 
' the Constitution. The 3d article of the Consti- 
tution says he shall hold his office during good 
behaviour ; and the .Oth article guarantees to alt 
civil officers the trial by Senate. I rest the points 
then, on the law of contracts, bottomed on those 
fundamental principles of justice which should 
regulate the conduct of all, and from which I 
presume 4t will not be contended that the state 
is exempt 

The contract between the incumbent and the 
state was, that he should hold the office during 
good behaviour, and that if he were charged 
with any misconduct in office, he should be im- 
peached by the House of Representatives, and 
tried by the Senate. No charge of misconduct 
against the incumbent has been made ; no im- 
peachment prosecuted ; and therefore no act of 
the Legislature declaring his office vacant, can 
comport with the constitutional guarantee, or 
oondition of contract, under which he accepted 
the office. The legislature, at its last sitting, re- 
pealed the act of 1812, so far as it related to 
clerks of the Court, upon the ground that it was 
in violation of an implied contract with these o£> 
ficers, who by their commissions, and by them 
alone, we are induced to believe that they should 
hold their offices during good behaviour. I am 
then, I trust, more strongly authorised to declar€^ 




IN THE STATE OF SOUTH, CAROLINA. 273 

that act unconstitutional, when it is found to vio- •■**^«"T2"' ^ 

' June, 1817. 

late the tenure of office guaranteed to the in- 
cumbent by the Constitution. 

Ba^BXiA Johnson^ J. concurred. 
N JVa//, J. dissented. 

Cheves^ J. I concur in the above decision, be- 
cause I think the office of Ordinary is a judicial 
office, and embraced by the article of the Con- 
stitution relied upon^ In this opinion I am clear, 
for the very satisfactory reasons expressed by 
my brother Cokoch % 

Jlichardson^ for the motion. 
E* P. Simons^ contra* 
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CiAmbiiTOir, 

June, I81T. 



8tat« 
flcovel. 



The State ogmmtQurESL Scotel. 
^ This was an indictment for receini^ Btolea 

A peffon raf- 

Syffi[^?J^ goods. The case was tried be$on Mr. Justice 
?SLr d^in^ GrimkS. at Charleston, in January Tenn, 1817. 

for North Caroli- "-^ » ^ •f - 

C&The^Ur^ A verdict of guilty was found against the defan- 
Mge, wi .llch a jant, and he mored for a new tnal, on the follow- 

ffoeeptioo of ue ' 

^JrJffe^Jing grounds: 

lS?uto°S"^^ ***• Because the evidence did not establish 

^^ ^^ such a receiving as is conteni{ilated in tbe act, 

which evidently requires that the pHscMier should 

acquire some prima facie ri^t of property in the 

goods, either by purchase or receiving~th6m as 

"bailee. 

2dly. Because the presiding Judge charged 
the jury, that if the prisoner consented to take 
the goods to North Carolina, it was sufficient ; 
whereas a locus peneteniio was left^ and he might 
have relented, and the goods were in fiict seized 
before he went on board to take possession ; he 
in short never consummated the offence. 

3dly. Because, as the prisoner had been here- 
tofore a man of unimpeached character, full evi-^ 
dence of his guilt should have been required. 

4thly. A fourth ground was stated, but the 
Court had expressed an opinion on that in a 
former case at this sitting. 

CoLcocK, J. delivered the opinion of the Court 
{t appeared that the defendant and one Sterrd 
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• 

liFed together; that John Broum^ the principal ^^^l^^^^^* 
felon, brought the goods to the house ; that pri- v^S^-v^ 
soner saw thent next mornings and charged gj;^^j 
Brinpn with having robbed some store ; that af- ^"''^ — '' — '" 
terwards a passage was engaged by Sterret for 
the prisoner, Scavely on board a vessel bound to 
North Carolina, and that two trunks were sent to , 
the vessel, the one ^containing a quantity of the 
stolen goods, and the other the prisoner's clothes. 
That Sterret and the prisoner went to the vessel, 
when the former -observed to the qaptain^ here is 
your passenger and his baggage. The captain 
swears expressly that he received the trunks as 
theprisoner\ and that he askied him if he should 
put the longest into the bold of the vessel ? to^ 
which prisoner replied that he might do so. It 
was contended that this was the possession of 
Sterret^ and not of the prisoner. I sho uld haxi 
had no hesitation in deciding that the possession 
of the goods at the house, before their removal, 
was a sufficient possession under the statute ; 
but if there could have been any doubt as to this, 
the subsequent acts of the prisoner show an ac* 
tual and independent possession, and prove tnost 
clearly that he had received the goods either as y 

a purchaser, or as a bailee, for the purpose of 
convejring them to North Carolina. When on 
board the vessel, with his consent, as his bag- 
gage, they were most certainly in his possession 
for all legal purposes, and he could undoubtedly 
have maintained an action for th^ loss of them* 
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Chailestov, 
JuM. 1817. 




It was said, that by recurring to the statute, it 
would be seen that from its object and design it 
could not embrace a case of this kind ; but from 

.the best view 1 am able to take of the statute 
and its objects, it appears to me that I never saw 
a case more clearly brought within the scope and 
object of it. It was intended to reach such per- 
sons as gave their aid to thieves and robbers, bj 
receiving from them for their use, or buying for 
their own use, any stolen goods. And any re- 
ceiving for this purpose, with a knowledge that 
the goods were stolen, is sufficient to oonsus^ 
mate the offence. The offence, then, was con- 
summated. The character of a prisoner should 

' undoubtedly be taken into consideration, and 
should, in a doubtful case, have great weight ; 
but this was for the jury. I am against the mo- 
tion. 
The other J udges concurred. 

B. F. Hunt, for the motion. 

Richardson^ Attorney General, contra. 
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f 

E. A. Smtth, Endorsee of John Smyth, against 

Robert M^Dow. 



ClAlLMTOir, 
Miy, 1817. 



£. A. Smyth 

V. 

Robert M*Dow. 



Bid*. 



This case wi^s tried before Mr. Justice — — r-, «,JK"firte'reJf5 

,-^, - , ,-, -.^ ^*t*» tbe subject 

at Charleston, m Term, 181—. SJn.^'efifhf.ta:'* 

This was an action of assumpsit on a promis- sJST'ia uum^^ 

*- * it will not affect 

sory note, drawn by the defendant, payable to ^j^ ffTJJPStVAai 
the plaintiff^ endorsee, J(^ Smyth. Tlie defend- gremter°''J!r*t'h« 

^ '^ ooe side thao on 

ant called John Smyth as a witness, to prove thai com2**^MomJJ- 
the note was endorsed after it became dtie^ with a view xtred to lwiu\- 

'' gainst his greater 

to let him into a defence which he would have been en- jScSSI*' \o* bw 
titled to make^ if the note had remained in the hands of ^^^^^11 tSat 
the said John Smyth. But the Circuit Court sus- 
tained an objection to his competency, on . the 
ground of interest, and the plaintiff had a verdict. 
'A motion was made for a new trial, on the ground 
that he was a competent witness. 

Johnson, J. delivered the opinion of the Court 
The principle involved in this case has been 
settled by the case otStaig vs. JVewton^ determin- 
ed during this Term^. It is there decided, that 
an endorsee has such an interest in the event of 
a suit, brought on the note, or bill, . as renders 
him an incompetent witness. The general rule 
is, that a party interested in the event of a suit, 
is not a competent witness; but when he is 

* Although the Judges had respectively formed their opinions in the cast 
of Siaig tv . JStetctOTiy they were not formally delivered until a suhsequent 
day. ' . 
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^Sfo ^Vsn'* ^4U^7« interested on both sides, he may be ad* 



nutted, and the obrioiis reason seems to be, that 
iu*MtM*i>oir ^^ ceases to have an interest, for, although he 
'' has an interest in the subject matter of the acr 
tion, he is not interested in the eveqt o( the is- 
sue ; this though is onlj when the interest is pre- 
cisely balanced, but the moment you fix his inte- 
rest to be greater on one side than the other, he 
becomes interested and incompetent. It has, 
however, been urged, that where there are con- 
flicting interests, the Court will not take upon 
itself to weigh with exactness, the quantum of 
interest, and will rather let the objection go to his 
credibility than competency. Where it is doubt- 
ful on which side the interest of the witness pre- 
ponderates^ this rule will apply, because he is 
supposed to give evidence free from that bias 
which interest is supposed to give ; but it can no 
longer apply when the preponderance is fixed 
with certainty. In this case there is a clear and 
obvious preponderance of interest on the part of 
the plaintiff, for if the action had failed, the wit- 
ness would have been liable, over tq the plain- 
tiff, not only for the debt, but also tlie costs c^ 
this action; whereas he could not be afiect- 
ed by the success of the defendant to more 
than the amount of the debt ; upon this principle, 
therefore, he was incompetent. But this case 
forms an exception : the witness was called to 
swear in opposition to the greater interest ; it 
does not, therefore, lie with the party, whose 
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eaqse he is interested to support, to make the cvauist«9. 

i^ection. ^ v^v^^/ 

On this ground, therefore^ I think the motion ^^^"""^ 

for a ;new trial ought to be granted. 

* 

Bay^ Jiott^ and Ch^&^ J, concurred* 

> • 

Colcock^ J. dissented- 

JfiC. £/. Simons J for the motion^ 

Richardson^ contra. 
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CharlestoMi ^ 

Miy, rn. 

^^^^s/^^^ Lucas Spragelca against Genaro Monte Bruno. 

SprtfeUft 

▼. 

Monte Bruno. 

A motion was made in the Circuit Court at 



An afBdtTit 

51** '^^^In^^^f Charleston, in =— Term, 181 — , before Mr. 

twry .public of • ' ' ' 

I!mi6ed'^!rn*dS? Justice Smttfu to discharge the bail given by the 

hi. notarW sen! , ^ , . ,. ^, , . , i ^ 

Serttea«on' *fa defendant m this case, on the ground that the affi- 
!»id'»^ejfeS!d.^t davit annexed to the writ of the amount of the 

Hk bail in chig 

*^«- debt, and which had been taken before, and cer- 

tified under, the notarial seal of a notary public 
in Pennsylvania, was not sufficient to authorize 
the Sheriff to require the defendant to give bail. 
That motion was overruled, and a motion is now 
made to reverse that decision, and to discharge 
the bail on the same ground. 

Johnson, J. delivered the opinion of the Court, 
The act of the legislature of the 29th July, 
1769, (^Pub. Laws^ 273,) provides, that '' no person 
shall be held to bail on any writ of capias ad reS" 
pondendum for debt, unless an affidavit shall be 
made before, and attested by, some Judge or 
Justice of the peace, and endorsed on, or annex*- 
ed to, the writ, before the service thereof, of the 
sum really due," &c. W hen an affidavit is made 
before a Judge or Justice of the peace of the 
state, their certificate alone is sufficient evidence 
of the fad, because we know that the law au- 
thorizes them to administer an oath in that be- 
half, arid their appointment being by the supreme 
authority of the state, and their certificates are 
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regarded as official public acta. But this caimot ^SiY^y^"* 
applj to those made without the limits of the v^v'*>^ 
State, because we are not presumed to know the Mont/iliMo, ^ 
powers of an officer of another State, nor to re* 
cognize their official acts, further than we are re* 
quired by express law. It would, therefore, be 
unsafe to trust the personal liberty of a citizen in 
the hands of those we know not, without a great* 
er security than we feel in. the bare certificate of 
an obscure Jfustice or Notary, easily forged, and 
difficult to detect. . If, however, there was suffi- 
cient evidence that the oath required by the act 
had been takea before a proper authority^ although 
without the State, I should be disposed to consi'*' 
der it as a compliance with the spirit and mean* 
ing of the act. With a view, thisrefore,. of settling 
the practice, I will state what appears to me 
would amount to sufficient evidence to authorize 
a Sheriff to hold a defendant to bail. 

1st. That an affidavit should be made before a wint kiodi or 

attestatioB and 

Judge or Justice of the peace in the State, that Sm out*2?ttifa 
the affidavit so made out of the State was made <ifei»ed\ wa. 

eient to bold to 

before a person who, the deponent believes, had Slio/*^ ]^^ 
competent authority to administer an oath ; that 
the plaintiff^ or other person who subscribed the 
affidavit, did take the oath, and that the hand-t 
writing, so subscribed, is the hand-writing of the 
said plaintiff, or other person, and that the attes- 
tation thereto is the hand-writing of the Judge or 
Justice before whom it purports to have been taken. 
This is the rule laid down on the construction, of 
VOL. I. 2 N 



8pnc«Ik 

V. 

Moots Bnmo. 



REPORTS OF JUDICIAL DECISIONS 

csAtbutes, a similar statute in England. 1^^ Sdlm^s Prtxc' 
ticej HO. 

2d% I would alsO) on the principles of the act of 
* Congress regulating the manner in which exem- 
plifications of records and public dociuneats of 
one State shall be certified, so. as to make th^n 
evidence in another, Jbe disposed to consider the 
following as sufficient evidence of an ^Bdavit 
made out of the State* A certificate, binder the 
seal of a Court of Record, having jurisdiction 
where the Justice (if made before a Justice) re- 
sides^ that he is such Justice, and is authorized 
to administer an oath in that behalf, and that the 
said certificate is in due form of law. And the 
certificate of a presiding Judge of such Courtj 
that the person who gives such certificate i^ the 
Clerk of the- Court, and that it is in due form of 
law ; or if made before a Judge, the certificate of 
the Governor, Secretary of State, or the keeper 
of the great seal, that be is such Judge, and that 
he is authorized to administer an oath, and that 
his certificate is in due form: 

I am therefore of opinion that the decision of 
the Circuit Court ought to be reversed, and that 
the bail in this case ought to be discharged. 

The other Judges concurred. 

Cogdell^ for the motion. 

Richardson^ contra. 
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CgAU4ST0ir, , 
Mty, 1817. 

AssiGiffiEs OP Thomas Topham against' J. Chapman "-^^^^^^ 
. and others. TtK««Toi.him 

ChqunaofcoUien. 

;' • ; ■ ' ^ # ' . . > 

•This was ai feigned issue to try tbe right td mot ©r^bSp^'li 

iteys attached as the property of Thomas Tephanif^^'^^^'^i 

an absent debtor, residefit in England, and who bankrupt to pro^ 

^ P^y here, as t© 

had there been declwed bankrupt. The case S^eVJT'SSSh! 
was tried before Mi; Justice jSm«/A,,. at Charles- SjdiJS^^ 
ton, in January Term, 1813. The verdict was^^^»®^^* 
for the plaintiffi, the assignees of the bankrupt, 
onder the commission of baiJcruptcy. The de- 
fendants are attaching creditors, luider the laws - 
and in the CoQrts of this State. This is a motion ^ 
to spt aside the verdict* 

NoTT, J. delivered the opinion of the Court. . 

The defend ants in this case are creditors of Tho^ 
mas Topfum^ ^^ bankrupt, in England. Since the ' 
commission of bankruptcy, and after the proper*- 
ty was assigned to the plaintiffs, the defendants 
procured attachments to be levied on his proper- 
ty in this State: and the question now to be de- 
termined is, whether the attaching creditors or 
the assignees are to be preferred ? The (piestion 
has been tried on a feigned issue, and a verdict 
found for the assignees, who were plaintiffs; 
Whether the persons attaching are really Ame- 
iTcati citizens or British subjects, does not ap- 
pear. We are bound, therefore, to consider 
them as American dtizens; though I am not 
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CHAtLmov, aware that it would make any difference in the 

May. 1817. ^ 

^^^''^^^^ ultimate decision of the question. Sed vide 1 
Th^SiSriSpbLB Maryl Rep. 236. It is a question of no ineonsi- 
thtpwMtothaw. j^rablc importance ; and if it was now for the 
first time to be decided, it would not be le«s di£> 
ficult than important ; and it is due to the counsel 
on both sides to say,that the cause has been argued 
with learning and ability equal to its merits, and 
I hope has receired from t|Me Court the delibe* 
rate consideration which its importance demands 
A respect for the laws and judicial decisions of 
other nations is a cardinal princijde with all d^ 
vilized governments ; and a just regard for our 
national character makes it a duty which we owe 
to ourselves as well as to our country^ to pre- 
serve those social and political relations which 
the comity of nations. has established, and which 
are indispensable to that harmony and friendly 
intercourse which ought to subsist between them. 
And I trust it will be found, th^t, in the decision 
of the case now under consideration, those prin- 
ciples have not been disregarded, nor the great 
land-marks, erected by the great men who have 
gone before us, passed by unnoticed. All )aws 
have foBthefr basis, public policy ; and the laws 
of every country are directed to the peculiar be- 
nefit and advantage of that country. They can^ 
not, therefore, have immediate operation within 
the jurisdiction of another. That they ought to 
be respected, I have already admitted. But how 
. , far they ought to have elfect in settling the con<- 
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flictiog claims of individuals arising under their ^^^^*^^^^*. 
respective fews, has never yet been determined ; v^f^^^^^ 
and perhaps csmnot be with exact precision. ThonuM^Tophtm 
The decisions of the English Courts on the sub- ^^"p"'^ ^^' . 
ject, are aeknoi'rledged by their own Judges to 
be confmsed and contradictory;* and if, in set- 
tling this question, we should . look to the deci- 
sions of our own Courts in preference to theirs^ 
if they should be found at variance, it will not 
be considered a departure from those principles 
of national hospitality by which we profess to 
be governed. It will nevertheless be satisfacto*- 
ry to find that the decisions of the American 
tribunals are supported by the opinions of some 
of the ablest Judges which have ever adorned 
the English bench. 

The first case brought to our view is the case 
of Jones^ Havard^ Sf Jones, and others^ vs. Elan*' 
ehard 8f Lewis, decided in this stat» as eariy as 
the year 178^. Th^rt case was so precisely si* 
milar to this, that we might say, «^ Mutata nomine 
de tefabuh narratur /' and although that decision 
may not .be entitled to the weight and authority 
of law, it is entitled to more respect than a mere 
nisi prius decision. It was decided by two 
Judges, on great deliberation, after full and 
able argument It was then held at that early 
period of our national existence, that an assign- 
ment of a bankrupt's estate in England gave bis 
assignees no lien on his property in this country, 
and that attaching creditors were entitled to a 
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^Su "w?"* preference. In the year 1807, more than tw^itj 
^"^^ '"^^ years after, the same question arose again in the 

JL. MSI jf n a^s oi 

Tbcira.^. ,.t*ai Circuit Court of the United States, sitting in this 
cb.p».a.'.y.er^ ^^^^^ ^^ j ^^ dccided the same way. Bee's Ad- 

mirahy Rep. 247, Harrison vs. Sierry^ and others. 
In that case the Judge says, ^ The attachment 
Act of this State is founded on a broad baBis, 
and no Commission of Bankruptcy in England, 
even before our separation from that oountry, 
was ever allowed to interfere with its operation.^' 
And that opinion derives ao inconsiderable 
weight from the consideration, that Jw^e Bee 
was one of the Counsel employed in Ibe case df 
Jams, Havard^ 8r Jones^ and others, vs; Bhnchard 
8r Lewis. He was an old and experienced law- 
yer, and well acquainted with the decisions in 
- this state. And from his emphatical manner of 
expression, we may conclude that he. considered 
the law as settled at that time. It is probable 
, ' that that has been a leading and governing case 
wiiere a point cvcr siuce.. And where a decision has been 

or Itw haa been 

cSSr^ JompJ^ made by a competent tribunal, although not of 
t£ugh*Dot of sJ- supreme authority, if it has been acted upon for 

preme authority, * ' ^ ^ * 

S** ^"a^uIJi^ years, and commonly received and acknowledg- 
Vj /eaw, it ed as law, it ought not to be departed fitMn un- 

ought Qot ta be«. ^ 9 JT 

w^^ i^c'h less it shall be found upon the most mature de- 
liberation to be radically wrong. : But this case 
is not subject to that imputation ; for the case of 
Harrison vs. Sterry^ and others, waft carried up 
to the Supreme Court of the United States^ and 
received the support of that court. 5 Cra^ch^ BQ2. 
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If, therefore, we are to be governed by authority, ^5iJ**'*'S;5^» 
it liiight be supposed that higher would not be 



J^SBiiTrBCs' of 

required. In addition to those, are-the cases of ^^'°^^^*'p^°» 
Taylor vs. Geary, decided in the Supreme Court ^^>p°"°^^^^"- 
of Conriecticut, at a time when, I believe, that 
bench was never better filled. Kerby, 313; and 
Milne vis. Mafeton, in the Supreme Court of Penn- 
sylvania, 6 Binneyj 353. And aS far as the Ame- 
riean cases have come to my knowledge, the de«% 
cisions have been uniform ; and these are not 
the hasty opinions of single Judges, but the de- 
liberate decisions of the Supreme Courts of se- 
veral states, and of the United States. And if , 
any collision actually exists between the tribu- 
nals of the two countries, 'our ©wn are entitled 
at least to as high respect as those of England 
in a question of this sort. But t apprehend that 
no greater difference of opinion will be found 
between them on this than might be expected 
on any question of equal importance and diffi* 
culty. But be that as it may,- our decisions are 
not unsupported by High authority from that 
country. Lord Mansfield says, " If after a bank- 
ruptcy, and' before payment to the assignees, 
money owing to the bankrupt out of England is 
attached, bona fide, by regular process, accord- 
ing to the law of the place, the assignees in such 
case cannot recover the debt^ Doug^ 170, Le 
ChevaUer vs. Lynch.^ And further,' " The sta- 
tntes^ bankrupts do not extend to the colonies, 
op^ any of the king's dominions out of England j 
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^AfVTsn"' ^^^ ^^^^ ^ assignments under such coikiimssiora 

^'^'sr^/ take place onlj between the assignees and the 

Tkamu^km baukfupt, but do not affect the rights of anj 

cbtpi.^othm. ^t|j^^ creditor." Cook's Bankrupt Laws, 243, 4, 

^347. So far the decisions of the English Courts 

correspond with our own. 

On the other hand, it is laid down that &e 
assignment of the commissiohers vests the pro- 
perty of the bankrupt in the assignees, although 
they are in a foreign country. (CuOm^s Banknpi 
Lawsy 184. 243. Lex. Mer. Anur, 520. 4/^ D. 
andE.lBZ. Hunter and Potts. 1 Hmry Black' 
stone, 689. Sill v. Worswick.) But in all these ca« 
ses the question arose between British subjects^ 
and in their own Courts. In Lex. Mer. Amtr. 
the principle lis expressly restricted to "credit- 
ors who reside within, and are citizens or sub- 
jects of, the state to which the bankrupt beloi^s, 
520.'' The case of SiUs v. Worsunck was an ac- 
tion brought against a creditor in England by 
' the assignees of a bankrupt there, to recover 
money which he bad recovered on an attach- 
ment in St Christopher's, after the assignment, 
and which had been remitted to him in. England. 
Lord Loughborough says, " the defendant is resi- 
dent in England, the process was founded on an 
act done by him in Englnad, and under the aid of 
the laws in England. It is not, his lordship says» 
a question whether the bankrupt laws have an 
operation at St. Christopher's, but whether they 
operate at Lancaster^ (Englaiid ;) " whether a 
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creditor resident in England, subject to tUe laws cr*it»tTo», 
of England, shall avail himself of that law v^v-^^/ 

• . ' ' , , . Assignees qf 

to enable himself to get^ possession of a debt Thomas^Toptaa ^ 
from/those who are entitled to that debt, and who ^''^*p°""^°^^"- 
have the di^ribution oT it for the benefit of all 
the creditors, and to hold that possession against 
tho^e creditors/' In Uiat^ case, and under 
those circumstances, it was held that . the as- , 
sifirnees were entitled to recover. The ciase of * 
Hunter & Potts^ ^th D. and E. 1 82, was to the same 
effect. The amount of those decisions is, that if 
is .contrary to the policy of tho bankrupt lawsjof 
£ngland, tliat one creditor should ^ any means 
get possession of a portibn of the bailkrupt's es- 
tate to the exclusion of the rest, and that the mo- 
ney so received shall be fpr the use and benefit 
of the whole. But Lord C. J. Eyre strongly com- 
bats this principle, even as between British sub* 
ject^, and speaks of it as a point conced^^d^ that 
it is a diligence "which all persons wh oare 
not British subjects may lawfully pursue," to con- 
travene their bankrupt law3. Again his lordship 
says, '^ you admit that an American might, in this. - 
case, have pursued his legal diligence in tho 
Courts of his own country, nottsvithstanding our 
bankrupt laws, and you could not have taken 
the money from him and given it to the assignees." 
(PhdUips and Hunter^ 2d Henry Blackstone, -412)' 
And further says, the decisions authorizing the 
assignees to recover, even from a British subject, 
money so received, are bottomed on a new in- 
voL. h 2 
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X'"!?'" '^n^^^Jogal maxim, that no " Uritish 8ul|i«ct 
^-fjl^ shall be allowed to contravjene an act of Parlia- 
T»«M'iSpk.« ment" And even Lord Lovfrhbowtteh sayg, that 
..«■ " °7 no means follows frcm what he has laid 
down, « that a commission of bankruptcy has an 
operation in another country against the lavs 
of that country. Nor does he wish to be un- 
derstood that a creditor in that country, not 
subject to the bankrupt laws, having obtain- 
cd payment of his debt, and afterwards go- 
ing to England, would be liable to refund that 
debt. The cases o( Solomons v. Ross, and JOtt 
and Rutfield v. Deponthiat and Barret, are the 
strongest that I have found ,in behalf of the as- 
signees. But these cases are only to be found 
m the marginal notes of 1 Henry Bladcstfms, 131, 2, 
and are so imperfecUy reported that little can' 
be inferred from them; and from the manner in 
which C. Jv Eyre speaks of them, it would seem 
that he considered them of very doubtful autho- 
rity. I have now gone through dl the cases 
which ,t appears to me necessary to notice in 
this case, and it only remains to draw the con- 
elusions deducible from them. The bankrupt 
laws of Great Britain are a great system of com- 
mercial policy. The object of them is, on the 
one hand, by a direct and speedy operation to 
distribute the proceeds of a bankrupt's^ estate 
equally among his creditors, according to their 
respective demands, in su?h a mamier as to do 
equal justice to them all ; and on the other, to 
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reliare an honest but unfortunate debtor from a c«a»lmtow. 

^ May, 1817. 

load wbich would otherwise hang for ever like d ^J^^/'-*%fc/ 
mill-stone about his neck, and to affbrd*hiili a Thomas Topham 
hope And prospect of acquiring something in fu- ^*"'"°*^°^^": 
turfe for the support of himself and family ; and 
by whatever meai[is any creditor gets possession 
of bis estate or moqey, he is considered sis hav- 
ing received it for the use and benefit of alL 
^The foundation of this oplrtion is, (hat by tiie as- 
signment all the goods of the bankrupt, udmiTs^ 
fuerunt^ vest immediately in the as^igof es. And fts 
between the bankrupt and the assignees, and a» 
between British creditors residing and suing 
there, I am willing to admit the principle. Buf 
there is a very obvious distinction between ah 
assignment by the party and one Vy operation of 
tew. All persotkfcl contrac^ts are ti^an'sitpry ; all 
municipal laws are local. The assignment con- 
fers an equitable right ; it is a power of attorney 
(id colti^pmdumf but it vests no'legd^l interest. The 
assignee may sue in the nan^ of the bankrupt in 
a foreign country^ and receive the money to his 
own ttse;tbBt he cannot spe iii his oWn name. 
(2 Johnson, 342.) And although he may have a 
legal title in £ngland under the law, it creates 
no such lien on the property here as will defeat 
a legal process in this country. This is illustra- 
ted by. the analogy of the law in other cases. 
J udgments and executions give a Hen on proper- 
ty in England ; but they have no binding effica- 
cy beyond their jurisdiction; and a foreign 
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CBAfebBSTOH. judgment, in marshalling the assets of a deceas** 

\^^^^ ed person, is considered only as a simple con*- 

Thorn* Tppbam tract "It is true the persional estate of a persoa 

chapinaitfiouer.. j^j^g intestate, must be distributed according to 

the laws of the country where the deceased be- 
longed, but his debts in ^ foreign country, must be 
paid according to the laws of that country. Tt» 
legal title to his goods at home is also immediate* 
ly vested in hid administrator, but he has. no con- 
trol over his goods abroad. Administration must 
' be granted there, and the idebts of the-deceased 
there must be paid, before the administrator will 
be permitted to pay over the money to his re- 
presentatives ; otherwise the funds of the deceas- 
ed (as also those of a bankrupt) might be drawn 
out of the country for the benefit ij^f the home cre^ 
ditors, to the exclusion of those abroad; 1 am 
of opinion that law, justice, and public poficy, all 
combine to give a preference to the attaching 
creditors. The verdict, therefore, must be set 
aside. 

The other Judges concurred, except Cheves^ J. 
who gave no <^inioa, havii^ been coiieemed in 
the case. 

Hayne^fov the motion. 

H. Ji. De^aussure^ contra. 
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tuAthtarow, 
May* ISn. 

Campbell b Milliipn agmnst Nathaniel s^^^^-w 

• w CwnpbcUand 

INGRAHAM. *''"*'^*'° 



This was a case under the vendue act, tried J^^f^^Z 
before Mn Justice Bani^ at Charleston, May Term, pu^h^se^ »^ 

•^ / "^ cood sale bad at 

191a. The act enjoins on the court to aflford^," «*^y,-f^;[iS; 
the parties the most speedy and effectual refief Scovered. ^ 

*^ r ^ Where byaeek 

for the recovery of the diflferenoe between first 2J5Sttff.r^ 
and second sales at auction, wher^ the terms of ^^^ exaaSne'' a 

~ witness who was 

the first are not complied with. . 5ST',iS.Sr5 

nored after he 
^ / . haa rested hlai 

eaae, the Court 

Bat, J. delivered the opinion of the Court. t^'JuilLTtSS 
I permitted the plaintiff to file his declaration, tjttance W ius- 
and to take out a ten-day rule to plead, after 
which the cause came on in 4he' course of the 
term. Before- the Jury two witnessea proved 
that twelve pipes of Madeira were put in a row^ 
and that the conditions of sale were, that the pur- 
chaser should have the liberty of taking one, two, 
or more pipes, as they lay arranged in the store ; • i'^ ' 
and that the deftmd tot became the purchaser of r . 
two pipes to the left of the row ; or, in other 
words, two pipes beginning at th^ left ei^d of the 
row, at the price, set down in plaintiff's, hooka ^ 
that he was after the sAle tendered with an ac- 
count, and paymeiit demanded, but refused it 
unless he had his choice of the pipes, which 
was refused. That these two pipes were after- 
wards advertised and 0old again, "at the risk 
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*^S£y;?8Tr ""^ defendant, at a loss, and the present suit was 



brought for the loss^ 
M&nkQB The defendant alleged in his defence, that 

iDgfhf. 1^^ ^^ ^ have had the choice of his pipes, but be 
had no witnesses to prove it The Juiy gave a 
verdict for the plaintiff, to the amount of the 
diflference between the first and second sale. 

It is true, after the plaintiff said he would rest 
his case with the Jurj, Mr. CroMs^ defendant's 
attorney, called for a nonsuit, becauie ][tiaiQtiff 
had not proired that he had given seven dayd 
notice before the second sale ; but as this was a 
mere omission or oversight in the plaintiff's at- 
torney, I did, in furtherance of jo^tiee, (as is 
often done,) give leave to ejcafoine k witness 
who was in cdurt as to that p6int, and he did 
prove that the seven days notice was gk^H 
a^^eably to the vendue act And t should 
have thought myself guilty of an a^t of ky^tfstice 
to the plaintiff^ if I bad refused duit jH-ivilege 
•ft • which is'every day's practice to allows when 
• any material point has been omitted in the 
course of the testimony, esj^eeially n^ere tiid 
witness was pr^ent in court ready to «sW«r the 
question^ and prove the notice. 

This is a case whicB* turned attogetheif upoii^ 
&cts, and on the evidence eifered m support of 
them ; and the Jury found a verdict conformably 
to the testimony given. 

After hearing the cdbnsel in mppoei of the 
motion lor a new trial, the court did not think it 
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necessary to hear counsel against the motion ;«-— Cjun^Bsvon, 




being tinaninptouply of opiaioil there was mot even 

a shadow of a ground for a new triai ^flSfuikeii 

They were therefore of opinion that the rule '*^^ 

should be disi»issed , 

^ Crossy for the motion. 
King, contra. 
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ClAfttllTOW. 

Maj, 1817. 



BandriekMHi, 
AdmVoCRyWf 
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« 

B. Hendricksok, AdminiBtrator of H. Ryer^ de- 
ceased, agaittsi F. Miller* 



ted 



iii^^SSSilc'J This was an action for mcmey had and receiv- 
iauattbetmi,.ed bv thc defendant, to the use of the intestate, 

caiuKkt be taken J ^ 

Mw4?toi?'liid J?. Ryer. Joseph Parsons^ a witness, called by 
S^tdid!?dS *^ plaintiff, swore, that he was an appraiser of 
£ ^m ^tl the intestate's estate, and at the request of the 
l^uJi^ ** plaintiff, called on the defendant to demand of 
or7def^S?t^ him certain moneys and other articles, whidi he 

■Iwars consider- 

52nS* ***5UMt alleged had been deposited with the defendant 
^Swigij aSd ^' by the intestate, about the time of Us deatib. 

ten Mseited by *; 

OT wi'lieSfTlBThis witness stated, that on this call tte plain- 
tbe '"SfeSLt.tiff told the defendant he had cidled for the 

touchlns. the ' 

E^SSdiSSd by* settlement, which the latter had promised to 
aid^u^it- make with him that day. The defendant did 
not deny the promise, but said he would not 
settle. The plaintiff went into an enumeration 
of the money and other articles which he all^« 
ed had come into the defendant's hands. He 
• mentioned 200 dollars or 300 dollars in money 
conveyed in a handkerchief, and a considerable 
sum in gold and silver, to the amount of 2000 
dollars. *' The defendant did not deny having 
received what he was chained ^ith, but said he 
would be d— d if he would give it up, and that 
the plaintiff had got enough." He did not ex* 
J pressly admits that he had the money and arti- 
cles demanded of him, ihoUgh he never denied 
it, but continuied in reply to reiterated demands 
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to say, that the plaintiff had got enough. Th6 t^ARLMToii. 
sub&tance of the testimony of this witness is con- "^^^sr^^ 
Grmed by Lewis Monar:, though it is neithef so Adn'rofRyc;. 
strongly nor so explicitly stated by him. John ^ 
Riffers swore, that he was present at a trial, in 
the Court of Sessions, in which the defendant 
wais accused of having feloniously taken the mo- 
ney in qiTestion; and that he heard J^athaniel 
Edy^ decease47 declare, as a witness on that 
trial, that he lived with ■ the defendant at the 
time of Ryer's death ; that on one occasion, when 
Ryer lay ill, a servant of Ryer^s brought to de- 
fendant a parcel of money in a handkerchief, 
which the Witness si^w counted, and which con- 
sisted of 200 dollars in silver and 100 dollars in 
paper; that about two days after he saw the 
same servant bring a bag, like a shot bag, tied 
up in a handkerchief, and a trunk, and deliver 
them to the defendant, who, with the servant, 
went up stairs and deposited these articles. 
He could not say what either the bag or the 
trunk contained. This recital ofEdy^s testimony 
corresponded with the notes of the defendant's, 
counsel in^the criminal prosecution which were 
read. Riffen further swore, that he, the witness, 
saw the servant carry from Ryer^s to defendant's 
a small trunk with a bag upon it ; that as she 
passed the witness' house, 'he put his hand upon 
the bag, and that it appeared to him to contain 
coin, half dollars and quarter dollars ; that Ryer^ 
about one or two months before his death, had 
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ciAiLnroH. 8 or 900 dollars in gold and silver, i^hich he 

M«7, 1817. ° 

v^v-w showed to the witness. This witness also stated^ 

AdaivofR??;. that Eldy had deposed on the trial before men- 

"""^^ tioned, that he saw the feame servant carry from 

Ryer^s to the defendant's house, about the same 

time, a spy-glass, a gold watch, and a silver 

watch. 

John Helfrid^ a constable, also swore, that on 
the occasion of his executing a warrant to seize 

« 

the servant before mentioned, who had taken 
refuge afler the death of her master with the 
defendant, the subject of the money was men* 
tioned; that the defendant did not deny he had 
the money, but said if he had it the plaintiff 
should not have it. This witness' testimony had 
no reference in itself to a specific sum. Testi- 
mony was given by both parties in relation to the 
character of the witnesses, but the effect of this 
testimony was not such as to affect the credit of 
the witnesses. 

The defendant gave no testimony which bore 
directly on the issue. Verdict for the plaintiff* 
for 1600 dollars. 

The case was tried before Mr. Justice Brevard^ 
at Charleston, in May Term, 1813. A new trial 
is now moved for, on the following grounds : 

1. Because the presiding Judge improperly 
admitted a witness to give evidence in the case 
of what had been some time before testified by 
a person, since deceased, on an indictment 
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for larceny in the Court of Sessions against the ^ni^^^^^f^* 
present defendant . ^^^v-^^ 

2. Because, as there was no proof of any mo- AdmTof Byer, 
ney belonging to the plaintiff or the intestate ^'^'^''' 
having ever come into the defendant's hands, nor 
any proof that the plaintiff or the intestate ever 
missed any money of the intestate, the verdict 
was contrary to law and evidence. 

The presiding Judge in his report says, he 
has no recollection of any objection being made 
to the admission of Edg^s declaration ; and the 
counsel in the case have not been able to agree 
upon the point 

Chevbs, J. delivered the opinion of the Court 

The Court is under the necessity of being go- 
verned by the report of the Judge, except where 
the counsel can agree upon a statement. They 
are jiware that this may ptoduce occasional hard- 
ship, but, as a general rule, it will cause the least 
embarrassment both to the bar and the bench. 

It is the settled practice of the Court to limit 
objections to the competency of testimony to the 
time of the trial below. The first ground must, 
t^refore, be laid out of the question, and die se- 
cond only will remain for consideration. 

There is certainly testimony, and a great deal 
of .satisfactory and uncontroverted testimony, of 
money received by the defendant belonging to 
the intestate ; and the only doubt ^hich can be 
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c^Aiwrfoer. faised in the case is, whether the testimony sup- 
^^^'^^^^^ 1)ort8 80 large a verdict as 1600 dollars. 
Adm"ror^Rj«^ Thc adoiissions of a defendsint have alwaja 

^''"*'; been considered the best evidence iagaiust him. 

These admissions need not always be auricular 
Conversations which have passed in the hearing 
of the party respecting the matters in difference, 
and which were not contradicted by him, are 
good evidence of his admission of the facts al^ 
leged. 2 Esp. JV. P. 519. GouJcTs edit. 

In this case, it was averred by the plaintiff re- 
peatedly, in the hearing of the defendant, and in 
conversations addressed pastiicularly to him, that 
he had received money belonging to the intes- 
tate, to the amount of 2000 dollars, and he did 
not contradict it. If there had been no other 
evidence in the cause, if the question had been 
fairly submitted to the Jury, and on that head 
there is no complaint, 1 should have been mi a 
loss to say on what ground the verdict should 
have been set aside. If it had been for 2000 dol- 
lars, I could not say it ought to have been set 
aside. I readily admits such testimony may be 
equivocal, and should sometimes be received on 
the trial with cautious and reluctant credence, 
but at other times it will be acknowledged to be 
perfectly satisfactory. This discrimination can 
seldom be made but on the trial. The testimo- 
ny had passed this ordeal before it reached us, 
and wc can only see it in a shape that supports 
the verdict, unless from other testimony it should 
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be made manifest that it was not entitled to that cjael«toh. 

May, 1817. 

weight. Is there any such testimony in this caefe ? ^*-^^/-^^ 

• I'll • mn 1 /» 1 J H«iidrick8<m, 

1 think there is none. Ihe detendant gave no AdmTofRyen 
evidence at all bearing on the issue, a circum- ^^^^^' 
stance, which very much strengthens evidence 
of this nature. On the contrary, there is very 
strong evidence to confirm this implied admis- 
sion. 300 dollars belonging to the intestate, at 
one time, came into the hands of the defendant ; 
at another time, a bag full of coin, for there seems 
to be no doubt it was coin. There is reason to 
believe the trunk may also have contained mo- 
ney. The deceased had 8 or 900 dollars in gold 
and silver, a short time before his death, and tbe 
defendant declared he had got the best part of 
the intestate^s estate. These latter circum- 
stances, in themselves, might not prove a speci- 
fie sum so large as 1600 dollars, but they greatly 
strengthen tl^e implied admission of 2000 dol- 
lars. If Uie verdict had been for much less than 
1600 dollars, I should have thought it was fiir- - 
ther from doing justice than in its present state. 
It is, however, asked^ if this implied admission 
be reKed upon, why was not the verdict for ^000 
dollars ? If it has been shown that the evidence 
would have supported a, verdict for 2000 dollars, 
this objection will not lie with the defendant 
But the Jury may have considered the gross va- 
lue of the money and other articles to be 2000 ^ 
dollars, and may have deducted therefrom the 
value of the articles which did not consist of mo- 
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c^Au-MTOM. ney. If this was their view, it was very correct, 
for their value was not recoverable in this ac- 



Mty, 1917. 



AdnrorRye^, tioD, which is for money had and received ; but 
_±__ these may be wrong, and are certainly unneces- 

sary conjectures. I am of opinion a new trial 

ought not to be granted. 

Cakock and Jahmcn^ J. concurred. 
Bey and ^ott^ J. dissented. 
Prialeauj for the motion. 
Richurcbm^ contra. 
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E. S. Thomab against Henrt O'Hara. 



CfAlLBSTOV, 

May, 1817. 



Thonm 

V. 

0*Han. 



This^was an action by summary process to re- \^^^ ^^^^^^ 
cover a printer's bill. The plaintiff was the pro- ^l pSft tftS 
pnetor of a gazette. 1 he demand was for the ^^^^^^ 
insertion of an advertisement in his gazette, a Sr'^ S? cont^ 
certain number of times. When the advertise- SS^i^ ^^ ^ 
ment was sent to the plaintifPs office, the order pwucuiJbrlliidt 

* oftradeortrafif, 

to insert it waS general, without directions as to SSjJS^^*^ 
the time when it should be discontinued ; and it SSSence™^^' 

A printer of a 

was continued m the paper for a very long time. ^"i'^iS^S? 
It was admitted the plaintiff waB entitled to feco- iq^^ ^'hi 

*■ taper, may ad- 

ver part of the demand; but it Was contended, J^Je^JiuISi 5 
on the part of the defendant, that it ou&:ht to have ▼crusemeotaaeiit 

'- . ' o for pubUcatioo, 

been sooner discontinued. On the part of the JmnrtSrS^S 
plaintiff^ it was alleged that it was the timge of bj'^«n?^"S£ 
the business to insert all advertisements, which SlSiiSlL'^"** 
are not accompanied by special instructions, un- 
til an express order is received to discontinue 
them. 

A witness was called to prove the usage, but 
the Court refused to hear evidence on the point. 

A new trial is now moved for, on the ground 
that this testimony was admissible. 

The case was tried before Mr. Justice Bagf at 
Charleston, in May Term, 1812. 

Cheves, J. delivered the opinion of the Court. 
The amount of the demand in this case is 
small, but the principle is of great importance. 
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•MAmtnTeii. It has oftcn been ^itated in our Courts, bu^ 

May, 1817. *^ ^ ' 



has never been solemnly decided, and it ought no 
0^^ longer to remain in a state of doubt. It appears 



* to me a little, extraordinary that it should have 
been considered as a subject of serious difficul- 
ty, for I think there is nothing in the books to au« 
thorize a contrariety of opinion on the point 

It seems to me that the case of Edie vs. TTie 
East India Cmnpanjf^ 2 Bvrr^ 1216, is the founda- 
tion of all the difficulty, and yet it is strange that 
such a case should produce such an effect, for 
the decision is as clear as a sunbeam. A ques- 
tion of general commercial usage was the subject 
of consideration ; and it appeared that the very 
point had been repeatcfdly and solemnly deter- 
mined, and therefore the Court said the evidence 
was improperly received, because the law was 
already settled. Does this lay any foundation 
for the rejection of testimony to prove a special 
usage of trade, which has not been settled ? I 
do not at this moment recollect any English au- 
thority in which the difference between those ge- 
neral customs or usages which form a part of the 
law merchant, and those special and local usages 
which may form exceptions to general usage, is 
Well defined* The distinction is, however, abun- 
dantly recognised, and clearly deducible from 
the cases. It is well expressed in the case of 
Sleight vs. Hartshcme and others^ (2 Johns. JST. F. 
jRg>. 541,) where the Chancellor says, "When 
the term usages of trade is made use of, it admits 
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bf an apj^licatidn, either to the general usa^s of ^^^J^^^* 
trade which compose the law'^^oif merchants, of ^^^N'"^^ 

Thoont 

Universal authoritjr among commei^cial men in ci- ^,j5;^ 
Tilized society, and forming one bf the eonstitu- — — — 
ent parts of the law of tbis State, ks the general 
law of the land, or to lisages of Ideal origin, or ■ 
prevailing in a particular branch of trade. The 
fornoier are considered in the nature of positive 
laws, of which eVei*y member of the cotiimmiity 
is presumed to be conversant, and which are re- 
sorted id as knowtl and established te^ts df con* 
tracts, in aD CsBe^ arising under thcftu. The ^ 
others depend upon the usage ofthd persons en- 
gag^d in the traffid to which they apply, th6 
knowledge df whioh is not kgaltjr knposed on thc^ 
community, but derives its fbrc^e from the sup- 
posed knowledge df the persons engaged in Ihat^ 
particular dpecies of tr^c, at the place or in the 
trade in which it dbtains. The tatter may be 
proved by witnesiSes. (Vide ako 3 Datfs Cases^ 
349, Halsey vs. Brown^ 4 MassackuaeUs Reports^ 
252, Jon^ vs. Fales.) I^on at a loss to Conceive 
any usage 6f the latter description, which may 
tiot be proved by evidence, unlei^ it be a usage so 
clearly and palpably unreasonable and unjust, on 
the mere allegation of it, as to be void, when proof 
would be rejec^ed^ because, if introduced, it could 
establish nothing; or unless tb^ same special 
Usage had been repeatedly recognised, establish- 
ed, and settled by llie Courts : in which case, as 
in the case of a general usage, evidence w(^uldlbe 
VOL. I. , 2 Q f* 
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cjABLtmir, inadmissible. (Eddowes vs. Hopkins^ Doug. 37(). 



Jlrtaza vs. Smal^eee^ I Esp. Co. 24. Miyhr vs, 
Q. j^ Jlfoiigr&*» »ft. t09. Paget de Bras vs. ForA^ ^ Gre- 
gory^ ib. 117. WayaU vs. T%omps(m^ ib. 252. Cofl4- 
rait vs. Retberg^ 3 jS^. Co. 121. Spears vs. Harifyj 
ib. 81. Oppenheim vs. RusseU^S Bas. and PuJL 46. 
£ittnj vs. M'CUsh^ jlnMer^ 186. JBj? par/6 i>eeze 
cum/ Ex parte Ockenden^ 1 ^/Ar. 227. 237.) 

That the business of a printer, particularly, 
may have its peculiar usagea^ and that these usa- 
ges may be established by evidence, is proved 
by the c^e of CUIht v. Maujmanr 1 jTatcn/cm, 1 36. 
In some of the cases relied upon to show that 
particular usages may be proved by testimony, it 
is either said, or taken for granted, that generjed 
usages, those trhich form a part of the general 
law of the land, eannot be establkhed h^ evi- 
dence. But this I do not take to be quite cor- 
rect ; I think there may be general usages of this 
In wtan etses kiiid which may be the. subject of proof. The 

geMXil usages v m. 

b?^ SoSS2 °Sf ^*®**'^^*^^'^ seems to me to be this; where the 
****'' custom or usage hs^ been settled by solemn ad- 

judications, or where the usage is a matter of 
such general notoriety as to be known to every 
one, and to leave no doubt on the minds of a 
Court or Jury, proof will be inadmissible. But 
in matteri^ which are not of the latter descrip- 
tion, and which have not yet been adjudicated, 
i cai! see no reason why evidence should not be 
received. Such I think would have been the 
case of Edie v. the Easi India Con^any^ (2 Burr^ 



^ 
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1216,) had not the paint wUch occurred in tt&at ^i^^i'n^oN, 
case been previously adjudged and settled. In 
that case, Lord MamfieU at the trial admitted 
eFidence to establish the usage, and he after- ' 
wards changed his mind, beeavse the law was 
already settled ; otherwise I do not doul^t he 
would have considered the testimony admissibly. 

I think, therefore, the testimony offered on the 
trial in this case, to prove the udage alleged, 
ought to have been received ; and this is , the 
unanimous opinion of the Court. 

The motjion for a new tiial is therefore granted. 

CogdeUj for the motion. ^ 

drafts^ cbntra. 






t» ^ 



«* 



30^ REPORTS OF JUDICIAL I»X;ISI01I5 



ClARtCtTOK. 

May, 1617. 



TkOBMl 

OnfttkToonmf. 



•£• 6. Thomas against Graves and Toomsr^ 



In this case the plaintiC who was editor of a 

Wliare apriot- ' 

SrJrtt'SStfS gazette, brought his action in the City Coart of 
cinM IB hi! paptr, Chafleston to recover the amaiint of a demafid for 

■ueblMyoDd the 

?i2**julj^^iw°i inserting an advertisement in his paper a ceftain 
dLetioc fm t^ number of times. The advertisement had been 

•lOMiot of hit Mlif 

:i^^(SkwM sent to the plaintiff's office without any express 
oHer for «« t«. directions as to the number of times it should be 
inserted. The defendants Contended tfaej were 
only liable for a reasonable number of insert 
tions, and particularly that they wern^ not tiable 
to the full amount of this demand, becwse its na- 
ture forbade its insertion so long. The advert 
'tisement was one whose object was necessarily 
confined to the winter season, and yet the plain- 
tiff continued to publish it long after that season 
was paeit. The plaintiff insisted that it was the 
usage of the publishers of ga;?ettes to insert the 
^advertisements which were sent to them without 
express directions as to the nnmber of insertions^ 
nntil their publication was expressly counter- 
manded, and he called a witness who swore, gene- 
rally, that this was the usage. 

The Jury gave a verdict for a small part of 
his demand, and judgment was rendered ac« 
cordingly. - ' 

From this decision the plaintiff appealed to the 
Circuit Court for Charleston District. In May 
Term, 1812, the case was tried before Mr. Jus- 
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tice Btuf^ who confirmed^ decision of theCitj ^'•'j*;"- 
Court, and ordered thi^ the appeal be dis* >"^n^*^^ 

missed. «^«;T««e, 

A motion is now made to reverse the decision of ' "' — 
the Circuit Court, on the ground that the verdict 
of the Jury was against uncontradicted and suffi* 
ciient evidence* 

Chbves, J. delivered the opini<m of the Court. 

Although a Jury are generally the ppoper judges 
of &cts, and therefore &e Court will net nicely 
weigh the testimony in reviewing their verdicts, 
yet it would have no hesitation in set^ng airide a 
verdict against uncontra^cted and sulSeient 
evidence. But I think that is hot 4he ease here ; 
the evidence was to establish a usage. To esta<» 
blish a usage, it ought to be proved to be so 
general, uniform, and frequent, as to warrant an 
inference that the party against whom the right 
is claimed had a knowledge of it, and contracted 
with reference to^ it. ( Whitaker^s Law of Carri- 
ers:, 31. Rushforth v. Ha^H, 6 East, 519> iSmi^ 
andStahky, v. /. andL Wright, 1 Comes* Rep. 45.) 
It will rarely happen that one witness will suffi- 
ciently establish a us^e. In this case the testi- 
mony of the witness seems to have been very 
general, and therefore not very satisfactory. It n/^^ElS^'to 
will generally be desirable, when a particular ^IS^^l- ^^ 
usage is relied upon, to estabfish it by the testi- » ^^j!b£! '^' 
mony of several witnesses ; and if it be a well 
established usagCi as it ought to be> this will not 
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*au "''iMT*' ^ difficult. But it may be questionable whe- 
ther any eridence of usage would support the 
claim in this case in its whole extent The 
charge is said to be partly for inserting an ad- 
rertisement long after the object of it had ceas- 
ed, and when the fact was apparent on the face 
of it Such an application o( the alleged usage 
would be unreasonable, and a usage to be valid 
must be reasonable. But independent of this last 
view, I cannot saj^I am dissatisfied with the ver- 
dict of a Jury wbidb has refused to recc^iuae a 
usage proved by the testimony of but one witness, 
and that in very general terms. 

I am therefore of opinion the motion should be 
refused, and that is the unanimous opinioB of the 
Court. . 

Cogddl^ for the motion. 

ZiOtiee, contra. 
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tllCHARD SHAC^LELFaUD OgoinSt PeTEB PaTRICK. 

This was an action brought to recover the a- 



GlAlLSBTOir, 



Shackelford 
. Patrick. 



Where soe<|i 

mount of the damage sustained on certain goods^ hMrd??fes?i 
shipped by the plaintiff, on board the sloop El- g2»*"tteii^t 
frida, of which the defendant wad Bfiaater, on aSf^^l!^!, 

t- . oeccMuy that 

voyage from New-York toGeorgetawn, aipid which ^- <»h»8«*> 



goods iliould be 

it was Alleged were damaged, by the neglect or ^jj^^?,^ 
want of skill of the captain or his. agents. 



i"t 



and fur 

len that both the 
damaged and the 

It appeared, among other things in evidence, S^ Thepuin- 



that the vessel had not been suflBciently or skit ;^^ %^^ 
fully dunnaged ; and it was inferred by the plain- anyotbeJ^pe- 
tifi^ that this was the cause gf the damcLge the 
goods bad sufiered* 

On the part of the defendant^ it was testified, 
that the vessel had suffered undera 8evek*e squall, ' - 
which caused, it was alleged, the damage. The 
damaged goods had been sold, but no part of 
those which were not damaged, was sold. 

The Judge charged the Jury, that when a part 
of a shipment is damaged, the whole shipment * 
must be' sold on account and risk of those con- 
cerned, to ascertain the damage ; and that the 
plaintiff not having pursued this course, the de-? 
fendant was entitled to a verdict, and the Jury 
accordingly fo^nd for the defendant. 

A new trial is now*moved for, on the following 
grounds. i 

1st. Tha^ the verdict was contrary to evid^ce. 

ad. That the presiding Judge misdirected the . 



\> 



V 
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SInelMlfofd 
ntriek. 



*•■ * 



ciuBtMov, Jury^ in charging themi that it was necegsary tdf 
sell the whole ahipmeni on Mcount of thode c6n- 
cerned, to entitle the pWntiflTto a rerdict 

The caoee wad tried before Mr. J nstice GriwkSi 
at Oeorgetdwn. 



CitEVES, J. delivered the opimon of the Court. 

I will consider the second question first And 
clearly^ it was not neeessdry on the parC of Ihe 
plaintiff, to sell the whole of Any part of ihe goods, 
to entitle him to a terdict. It was only necessary 
for him to prove the quantum of damage, the 
cause of it, and that the c^use was one for which 
the defendant was responsible. A sale sometimeB 
serres the purpose of fixing the ext«it of the da- 
mage, but any other sufficient testimony v^iH serve 
the purpose, and is sometimes better evidence on 
the point. The case will of^en happen^ in which 
the possessor would not part with the damaged 
article for any sum of money ; and because it was 
thus inestimable, would he have no remedy for 
an injury which it had sustained by negligence 
or want of skill in the transportation of it ? Sup- 
pose the articles shipped, were pieces rf extra- 
ordinary value i^ the fine arts, for example, ex- 
quisite paintings-^would the possessor be obliged 
to bring them to the vendue toaster's hammer, 
beforje he could recover? 'But the point is very 
clear, smd need not be enlarged upon. The 
ground of misdirection will, therefor^e, entitle the 
pljAintiff to a new trial, unless the Court can see 



^ 



IN THE STATE OF SOUTH CAROLINA. 



313 



Shacftelford 

T. 

Patrick. 



very clearly that the verdict ought to hare been ^tV**!";""' 
for the defendant on other grounds. 

The only other question is, whether the evi- 
dence justified the verdict : but whether it did or 
not, we need not determine. It is enough that 
w-e cannot see clearly, that, if the charge had 
been correct, the Jury, notwithstanding, ought to 
have found the same verdict. We giye no opi- 
nion on the evidence, but on the ground of mis* 
direction 

The Court is unanimously of opinion, a new 
trial ought to be granted. 
King 9 for the motion. 
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KEFORTS OF JUMOIiUL DECIffiONS 



CaAtitSSTOic, 
May. U17. 



V. 



Brnjavin Pcf oon 0gainH Patrice Mooned 
This was a motion to rererse the decision of 

If bail to tiM 

J^JSr jrr the District Court. 

Tii^ or s^r^ i'}|^ case was tried before Mr. Justice JSTott^ at 

deriiic the princl- » » ^ ^ 

re^r'jffleS Charleston, in MayTenn, 1811, who now He- 
H'J'jSSjJS Hrered the opinion oi thi« Court. 
tSSS^ r« tto This was a sdre facias on a bail bond to the 
STTJuriS «p sheriff, td show cause why the plaintiff should 
«£ttte^^Dot have judgoient and execution against the 
bail. The proceedings are very irregular; ne- 
vertheless, as the counsel have consented that 
the Court should decide upon the facts without 
regard to the form, enough may be found upon 
the record to enable us to give judgment. It 
appears that the plaintiff commenced an action 
against Wright the 28th day of December^ 

1808, and that the defendant became^ bail to the 
sheriff for his appearance at Court The de- 
fendant failed to appear, ahd the plaintiff ob- 
tained judgment, January Term, 1809. In April, 

1809, he issued a ca. set. on which the sheriff 
returned, non est inventus^ the May following. In 
October, 1810, the defendant entered special 
bail to the action, and surrendered the princi- 
.pal; so that the question in the Court below 
was, whether the bail could surrender after 
final judgment against the principal, and return 
of a ca. sa. upon it Judgment was given in the 
Court below for the defendant, and a motion is 
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ttSJw mad^ to reverse that decision atld to give ^m^^Sr' 
judgment for the plaintiff! 

This proceeding is founded on the tenth sec- y^^^^ ^^^ 
tion of the act of 1785-^P. L. 369-^which is'^-' — ^-^ 
in the following words : " Whereas it had hereto- 
fore been the law of this state, that tipon the 
return of writs of ccpias ad respondendum^ where 
the defendant or defendants maketh default of 
appearance, to sufier the plaintiff to suspend 
the proceedings against the defendant or defen- * 

dants, and commence original actions against 
the bail, whereby the costs have been greatly 
and unnecessarily increased, and the deferiQants 
J^grieved :— for remedy whereof, be it enacted, 
that where any writ shall issue from any Court 
within this state, whether of supreme or inferior 
jurisdiction, and the defendant shall give bail foi" 
his. appearance at Court, and shall make default, 
the suit shall be prosecuted to judgment, and 
execution s^ainst such defendant, before any 
proceedings shall be had against Uie common 
bail ; and if the sheriff shall return upon the 
execution, that the defendant is not to be found, 
or hath no effects whereon to levy the debt and 
costs, then the plaintiff may sue forth a $cm 
facias against such defendant, &c. provided, that 
nothing herein contained shall be construed to 
deprive the common bail in such action from 
appearing and entering lumself special bail at 
any time before judgment in such action shall be 
signed;^ 



L. 



315 REPORTS OF JUDICIAL DECISIONS 

c>A».»To», The bail spoken of in this act, under the die* 

May. 1817. » -r* •! • v • n i J 

nomination of Common Bail, is what m England 



Baniamiii Pepooo .^ ^^^^ j^g^j below, OT SDecial bail, to the sherifi! 

4 T. Black. 290, 291 . The condition of the bond 

is, that the defendant shall appear at Court at 
the return of the writ. The appearance is ef- 
fected bj putting in, and justifying bail to the 
action, which is called in Elngland bail above, 
and by this act special bail The preamble to 
• this clause of the act recognises the law and the 

practice of our Courts prior to that time. If the 
party did not appear according to the conditioB 
of the bond, it became forfeited, and the sheriff 
was required to assign it to the plaintijQfl P. 
L. 96. The proceedings were then suspended 
against the defendant and an action commenced 
against tbie bail on the bond to the sheriff The 
bail to the sheriff could not surrender his prin- 
cipal in discharge of himself, but he must have 
entered bail to the action to entitle himself to 
that privilege ; and it was too late to do that 
after default of appearance ; for the only appear- 
ance recognised by law in such case, was putting 
in and justifying bail to to the action, or what is 
called by this act, special bail. 

This act then has made three important alte- 
rations in the law: 1st. It requires the plaintiff 
to prosecute his action to judgment and execu- 
tion against the defendant, before he can resort 
to the bail. 2d. It gives the common bail the 
privilege of appearing end entering himself spe- 
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cial bail at any time before final judgment against ^JuVlJiai?"* 
the defendant shall be signed* 3d. It autho- "^^^-^^^^ 
rizes the plaintiff to proceed against the bail by ^^i^t^^^o^^ 
' way of scire facias instead of bringing an action — — 
on the bond. Indeed, there is one other requi- 
site on the part of the plaintiff before he can 
proceed against the bail : that is, that he sh^U 
issue an execution either against the body or 
goods of the defendant, on which the sheriff 
mu.st make a return ofno7i est inventus^ or ntdh bona^ 
as the case may be. T^e bail, however, be- 
oQme fixed upon the entering up of final judg- 
ment against the defendant, and cannot surren- 
der his principal afterwards. The entering of 
special bail, therefore, in this case, after, final 
j^udgment was illegal, and a perfectly nugatory 
act, and could not exonerate this defendant from 
his liability^ The act of December, 1809, which 
in some measure extends the privileges of the 
common bail, was passed subsequent to this 
transaction, and the defe^idant cannot have the 
benefit of it. The decision below was made by 
myself, out of respect to the opinion of one of 
my brethren who had given an. order for the 
surrender. But I am satisfied that it was wrong, 
and must be reversed. The plaintiff is, there- 
fore, entitled to his judgment. 

The other Judges concurred. 

Yancey^ for the motion. 

Cogdellj contra. 
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J. H. STEVBKf agmmt Wuxiam Mebm. 
This was a motion to rerefse the decision of* 



WnilaiB Mee4i. 
Principcl BBty 

gSSjTj. tbe District Court. 

ur^iS^ Wore The case was tried before Mr. Justice Cdcockj 

th« rttvrt of 

utle^iS/at Charleston, in May Term, 1814«^o now de- 
lirered the opinion of this Court. 

This case was brought in the CitjCourt, against 
the defendant, as bail of John Hubert^ and a ver- 
dict given for the plaintiff! The cajse was then 
brought up before the Circuit Court, and the ver- 
dict set aside, and judgment arrested. There 
had been a return of nulla bona^ but no at. so. 
against the principal. The cause occurred since 
Ae act of 1 809. The doctrine of bail, as regiilat- 
ed by the act of 1785, having been lately settled 
by the Court, in the case of Pq^oon and Moonej/^ 
and stated with great precision and clearness by 
my brother Abf/, in the opinion delivered in that 
case ; it will be only necessary for me to state 
the operation of the act of 1809. The Legisla- 
ture — ^finding that there still existed many embar- 
rassing regulations of die law, in regard to bail, 
and desirous to remove them, determined to 
place bail on such a footing, as that it should en- 
sure all the legitimate and obvious purposes, 

which it was originally intended to effefct, freed 

« 

from these technical difficulties-*-in the year 
1 809, enacted, " that in all actions hereafter to be 
brought, wherein the defendant or defendants 
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shall be held to baU by the Sheriff serving the X":"!??** 
writ or process, the bail so given to the Sheriff )]^^^^ 
shall be entitled to all the rights, privileges ^nd wmkm Meedi. 
powers of special bail, and may surrender his ''*"'~"""~ 
principal in discharge pf himself, or the principal 
surrender himself in discharge of his bail, in the 
same manner, and to the same extent, as special 
bail are now entitled to ; any law, usage, or cus- ^ 
tom to the ccmtrary, in any wise notwithstanding.^ 
The common bail, (as they ate denominated in 
the act of 1785,) are then invested with all the 
rights, privileges and powers of special bail, with- 
out the necessity of going through, the formal^ 
ties heretofore required by law, and are in eflfect 
made special bail ; and in order efiectually to 
guard against the difficulty which resulted from 
the necessity of procuring a Judge's order for the 
surrender of the principal, it is further enacted, 
that it shall not be necessary thereafter, for any 
bail to obtain a Judge's order for leave to surren- 
der his principal. 

The act then authorises the bail in this case, 
to surrender their principal at any time, at which 
special bail,, (by which is meant bail above, or 
bail to the action,) might surrender their princi- 
pal ; some difficulty has arisen on this point, and 
possibly from what is said in the report of the 
case of Stewart and M^Chre. The learned Judge 
who reported that case, only stated so much of 
the law as he conceived was necessary for a 
clear understanding of that case. Anciently the 
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^MmVl"n'* ^^^^ were bound €X ddnte justicicB^ to render their 
^^^^^"'^-^ principal before the return of rum est inuenius to a 

J. H. Steven , , , . ^ 

wuumI MeedL ^p^^ ^d scUisfoctendum ; but it was found that a 
"""*■"■'"" plaintiff might sue out a capias the day before the 
return, bj which means the bail were oftentimes 
efiectuallj prevented from surrendering their 
principal; to remedj which, the Judges indulged 
the bail so far, as to permit them to render the 
body on the return of the first sdre facias. Pop^ 
ham, Ch. J. extended this indulgence to the re- 
turn of the second scire facias. Lord Coke would 
not allow the practice. Soon after, however, in 
the time of Croke, Ch. Jus. it was revived, and has 
been the settled doctrine ever ^ince, that a sur- 
render may be made at any time before the re- 
turn of the second sdrefaciasj or of the first where 
a scire feci is returned : and this is to be consider- 
ed as the law in this State hereafter. The bail 
then, in this case, were not fixed by the return of 
a nulla bona. The motion is of course rejected, 
and the judgment below ajffirmed^ 

Kennedy and CogdeU, for the motion. 

Mr. King and K. L. Simons, contra> 
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Jeremiah Howell against William D. HcmTiBuid 

John Roche. 



Crablutoh, 
M«7, 1817. 



HowttU 

▼. 

Hunt k Roch«. 



This was an action by scire facias^ tinder our inh^Tt^M, 
acts of Assembly, by the plaintiff* against the <1b- S|jj."{o\7/rtto,! 
fendant, as bail to the sheriff; of Thomas G. Wait, hidi^ih^ 
The bail bond was dated the 16th August, 1810, 15^^"^*™ 
and on the 8th September following, the planitiffteTC^bf «T 

^ , ; ; grteraent to djt- 

gave the defendant, or his bail, the following jjy««^^^5{^ 
note, addressed to his (the plaiiftiff's) attorney : *X/^T *^ 

" SiR^ — You will please, on the receipt of (his, 
to discharge the bail in the suit brought against 
T^homas G. Waits ^^ it is now certain that I was 
misinformed in respect to hia leaving the State 
soon, and of course ought not to 'have required 
it. I should call on you personally, but am very 
unwell." 

It did not appear in evidence whethejp'this note 
had ^ been presented to the plaintiff*'s attorney or 
not. The plai|ritiff*obtained judgment against the 
defendant spme time after the date of this note ; 
and on that judgment this scire facias is brought. 
A verdict was found for the plaintiff^ and a new 
trial is now moved for, on the ground that the 
bail was dischaiiged by the letter aforesaid. 

The case was tried before Mr. Justice Colcock^ 
mi Charleston, in May Term, 1814. 

vol. i. 2 S 
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ClAtLItTOV, 

Max. 1817. 



How«U 
Bunt k HoAe. 



Cheves, J. delivered the opinion of the Gpurt 
The letter contains, in substance, a very nne^ 
quivocal acknoTFledgment of an agreement to dis- 
charge the bail, and, in execution of this agreie- 
ment, the letter is addressed to the plaintiff's 
attorney, to grant the discharge. Very slight 
i '.liSteira^cIr circumstances will often discharge bail. If the 

JlMl(in60t« tod i* « 

dSodiStl *^with! plaintiff take a confession of judgment, and give 
ou^Douee to^tte ^^^ ^^ ^^ dcfcudant, without giving notice to 

^ the bail, it will discharge the bail. (15 East^ 

618, Thomas vs. Young.) 

It has been contended that bail cannot be re- 
leased but by an instrument under seal ; but thi» 
argument has been supported by no authority. 
I believe none can be found, and I think it ia a» 
little founded on principles of authority. The 
Court is unanimously and clearly of opinion, the 
bail was released, and that a new trial ought te 
be granted. 

/. P. White^ for the motion. 

J. B. Whitey contra. 
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A. V, TooMER against Henry PimKEt4 



•iAKLMTOI!, 

Mfty, ^17. 



TooiMr 

V. 

Purkef. 



This was an action of trespass to try titles to if i^ nuking a 
a tract of land situate on Goose Creek* rlffV'de^^! t^ 

,' .execution under 

On the tnal in the Circuit Court, the pIaintifF;;J'^k^%»|; 
gave in evidence a* sheriff's deed to himself «iu<b%oeJ!eBtv 

^ - &c. this belM a 

for* the land in dispute, and a judgment and mj;^'jJofiS^& 
execution of the Court of Common Pleas in the co^. ^^ **"* 

Wbfve a she- 
case of WiUiams vs. .Francis Bobertson^ under 2f "to? ^"JSin 

which the sale had been made. The execution the °*^eiec"utioi'! 

proTided the lery 

directed the sheriff to levy the amount of the SS! S?^ s^e 
^ goods and chattels'* of the dl^fendant Rpber^ ^a^t\i¥*ji^ 
son, omitting thf3 words ^Viands, tenements, &cJ*^^^StL^l 

^, chaser and par' 

usual in executions, and Mrhich the law aulS(^o- «« ^^^^. 
rizes. He also gave in evidence a sheriff's deed b!lwh^b?'pirr-' 

chaser sues a 

to the said Fraams BxJbertson^ dated in 1 800^ un- "^^^^Jl^ 
der a sale by virtue of an execution also issued th^eSJctio^o'r 

title wiU apply, 

from the Court of Common Pleas, in the case of Jf^jjjfgfp"^: 
Carrinston vs. James Kennedy. . The sale of the bVa saie*i?dS 

^ "^ , ,, exeeutiou will 

land under this execution was made after the"***"^^*^*^* 



day on which the execution was made return- 
able, but a levy had been made before the re- 
turn day* He also gave in evidence a deed 
dated in 1787, from one Gvlet to Jam^ Kmmdy; 
and lastly, a grant to R, Miks dated in 1774, 
but there was no evidence that Miles had con- 
veyed either to Gukt or any otixer person ; nor 
did it appear that the plaintiff, or any other per- 
son through whom he deduced his title, had 
ever been in possession. The plaintiff had a 



• 



L. 



Toomer 

▼. 
Purfcey. 
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^^^'''V?:!*' verdict and a motion was made for a new trials 

Mfty« 1817. ' 

upon the following grounds : 

Ist Because the execution in the case erf tFil^ 
'Hams vs. Francis Robertson was directed onlj 
against the goods and chattels of the defendant, 
and did not authorize the sale of lands. 

2d. Because the sale of the lands under the 
execution in the case of Carringtm vs. J cams 
KermeAf was void, because made after the day 
on which the execution was made returnable. 

3d, Because tlie plaintiff's title was defective, 
as there was no deed produced from MUes^ the 
grantee to Gvht^ from whom he derived title; 
nor was there an j evidence of possession to sup* 
Pjpft the presumption of a deed. 

The case wa^* tried before Mr. Justice Brm^ard^ 
at Charleston, in May Term, 1813^ 

Johnson, J. delivered the opinion of the Court 
Ist' By an act of the Legislature, real estate, 
quoad hoc, is put on the same footing with per- 
sonal, and a plaintiff has the same right to have 
his judgment levied as well of the one as the 
other. An execution is the process which the 
law gives to enforce a judgment, and ought to 
pursue the law. It is a remedy which a plaintiff 
has a right to ask of the Court, and which the 
Court is bound • to extend to him to the utmost 
extent of the law. The omission, therefore, of 
the words, « lands and tenements, &c." in the 
exe<^utioh in the case of Williams vs. Bobertson^ 






IN THE STATE OF SOUTH CAROLINA. 383 

is dearly a elerical mistake: considering it, ^^^^' 
therefore, as the act of the Court, and not of the, ^■^">^"^' 

Toomcf 

party, I should be disposed to think, if it were p^^ey. 
necessary, that the Court would even at this day • 

entertain a motion to amend it, so as t© render 
it consistent with, and make it as efficient as the 
law. itself. 

2d. The case of Sims vs. RandaU'-^2 5eiy, 524— 
i» relied on as a case in point in support of the 
second ground. This case, however, differs 
fror. that in one veiy important point It ap- 
p^ars from a manuscript note of that case, with 
a view of which my brother Bay has been good 
enough to indulge me, that this case is dis« 
tinguished from that by the important, fact, that 
the levy there was not made until after the 
day on which the execution was made return- 
able. An execution gives power to the sheriff 
to do a particular act within a limited time$ 
and it appears to me, that when he has bnc^ 
entered on the execution of that power, there 
can be no good reason why he should forbear 
unjil the object of it is fully attained. I am, 
therefore, of opinion, that where a levy has 
been regularly made, the sheriff may in all cases 
proceed to close the execution by a sale, not- 
withstanding the day of sale is subsequent to 
the day on which the execution is returnable, 
where the levy has been made before. 

On the 3d ground, however, I am of opinion^ 
the motion for a new trial ought to be granted. 
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cvAiLMTOff, There are cases in which the presumption of 

Mft/, 1817. *^ * 

ordinary deeds of conveyance, and even a 
grant, the most sglemn of all deeds, may be 
- authorized. Phillips' Evid. 119, jireher rs. Sad- 
ler; 2 Oen. &f Munf. 370; iMStt of Ahtim v& 
Saunders; 1 Bay^ 26« But that presumption is 
only authorized in favour of a possession of long 
standing, and when it is apparently, bona /ide. 
In this case, neither the plaintiff nor any mie 
individual, through whom he derives title, was 
ever in the possession— as well, therefore, nn^t 
a presumption in his favour extend to aqy other 
tract of land in the state as to the one in ques^ 
tion. 

It has been assumed, as a ground in the argu* 
ment in this cs^e, that the plaintiff oqght to be 
favoured in consequence of his claiming under 
a sheriff's title, and cannot be presumed to make 
out a regular chain of title. Great indulgence 
is, and ought to be extended to persons claim- 
ing under a sheriff's deed, as in mos^t cases a 
forlorn debtor continues his hostility even to 
those who purchase his property ; but I think it 
is sufficient, that such a title is conclusive be- 
tween the purchaser and the parties to the suit, 
and those claiming under them. But between a 
purchaser and a stranger, I can see no gpod 
reason why the rule, that a plaintiff must reco- 
ver on the strength of his own title, and not the 
weakness of his adversary's, 'should not apply 
with all its force. Tp vary this rule in favour 
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Tooner 

T. 

Purkey. 



of persons claiming tinder sheriff's titles gene- ^Ji*y*;*,'S;?f • 
rally, would have tiiie eflfect of subjecting the 
property of every man, who had not the most 
perfect title to it, ihdiscriiminately to the pa^- - 
ment of the demands 6f d.ny creditor against* his 
debtor, however fair and honourable the pos- 
session might be, and however disconnected the 
possessor might be with the debtor*. 

The other Judges concurred, except Cheves, J, 
who gave no opinion, having been concerned in 
the case. 

Prioieau. for the motion. 

■ • • • ■ • . ' • . ■ , • • 

Hayncj contra. 



* There were two other grounds made in the Brief in this case, which 
related to the insufficiency of the proof of the identity of the Ifind, and 
tfae< &ct of ^a trespass ; but the Court were so cleaily of opinion^ tha]( ^ 
they were untenable, that it was thoufht unnecessary to remade, upon 
them. 
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•■AUBSTOV, 

May. 1817. 



CattorlM MuQto 

▼. 



Catharine Muitro against James Gardner^ 



■' This case was tried before Mr. Justice Bre- 

It balonp to _ -^- _ • "mm rw\ ^ 

S^^iSS'ttouSr ^^ ^* Charleston, m May TenBt 1813. 

irtlie Juriwwili 
tak« It OD tbem- 
m1tM( ud decide 

4h?cSSrt, tte? NoTT, J. delivered the opinion of the Court. 
tMyHSui^^ This case comes before the Court, on a mo- 

iUt. 

J^ *toit*1,!tSd ^^^^ f<>r a third new trial ; and if the verdict is 
reareS: «„t«,y to Uw, a new tml ■»., b* granted, not- 
withstanding there have been three apccessive 
^ Terdicts, for the same party. It belongs to the 

Court to determine the law, and when it is set- 
tled, it is the duty of Juries to conform to it, and 
the Court may grant a new trial, toties quoHes^ un- 
til a correct verdict is found. The case comes 
up now, in the same shape as before^ ex(;ept in a 
iingle feature, which does not essentially change 
the legal character of the transaction. The facts, 
and the decision of the Court, on the legal ground, 
with their reasons, will appear in the opinions 
delivered on the former trial, and will not be re* 
peated here. If the verdict was contrary to law 
before, it is equally so now ; and if the Court in- 
tends to preserve consistency in its decisions, a 
new trial must again be granted. The proof 
that the single word " paid,^' or " settled,'^ in the 
margin of the list of bills, was in the hand writing 
of the defendant, was somewhat more satisfac- 
tory on the last, than on the former trial ; and if 
^ Ibe plaintiff's right to recover, depended alone 
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on that fact, whatever might he my private opinion, CHAy;mo», 

I should consider the case settled by the verdict v^n^--^^ 

of the Jury. But proof of that fact was advan- ^^^^ q^^^^ 

eing but a little i^ay towards^ establishing the ' 

plaintilTs cause of action. This is an action of 

deceit It was necessary, therefore, to prove that 

the defendant had told a falsehood : that he had 

done it with a view to commit a fraud: th?it it 

was intended as a fraud on this plaintiff^ and that 

she had suffered by it ; and it has grown into a 

legal axiom^ if it was not always so, that ^^ fraud ^ 

must be proved." It cannot be presumed : now; ' 

what is the eyidence, that the defendant has told 

a falsehood? A sin^^le isolated word, is e^arbled Ariqrieisoiit- 

O 7 O ed word, in aa 

from the voluminous correspondence of mer- JJiSSS^^, tSJS 

, ^ 1 • i • • 1 X *^ Balghfr raise a 

chants, engaged in extensive commercial trans- *>?*** *L"*** "^ 

^ O O flcient to ground 

actions, which, at most, could onTy be a nuclei "^fSTS^S b 
on which a doubt might possibly be formed* wnptioiw. ^ 
Supposcf it to have been written by mistake— S?h*^,'t2t'S? 
suppose it to be a mere memorandum, explained cbarwter or tu 
by a letter of advice accompanying it, and well 
understood by the person to whom it Wa3 ad- 
dressed ; would it then be considered a false- 
hood ? . If we are to resort to presumptions^ 
the law requires us to adopt thaf which, is most . 
favourable to the character of the party ; but 
here, as soon as a doubt is excited, the minds of 
the Jury have been permitted to wander through 
tbfs boundless fields of conjecture, for a motive a3 
base, ad the most heated imagination could con- 
ceive. The single word " p^id/' or " s^ttled/^ . 
vot. I. 2 T 
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f »Aiir.^T«x, docs not, per se^ necessarily imply that the bill op- 
^^^v-^^ posite to which it was written, was actnallj paid, 
, ▼. and even if it did, it would not necessarily iollow 

Jtmes Oftrdoer. ' • 

— — — that it was intended as a fraud. It is not suflScient 
that it might possibly have been so intended ; it 
must be proved. I am not authorized to pre* 
sume it. Suppose it was written when it was 
expected to have been paid, and had been de- 
feated by subsequent events — suppose it to have 
been written when be promised to pay, if it was 
• permitted to run over — suppose it to have beeft 
countermanded by the person for whose benefit 
it was intended, would it then have been a fraud? 
I do not mean to say fraud was not intended, but 
I say there was no evidence from whence it could 
be inferred. But let us suppose a letter to have 
been produced, written to Edmn Gardner^ in 
which the defendant had said in totidem verbis^ that 
he had paid' this bill ; and proof had been given, 
^ that he intended at the time to impose a false- 
hood upon him. Edwin Gardner might have had 
an action ^against him, if Jie had sustained da- 
mage by it; but I can see ho principle of law upon 
which the plaintiff can support one. The draw- 
er was in Charleston, the drawee in London, and 
the payee in Scotland. The plaintiff happened 
to be the owner of the bill, but hef name did not 
appear upon it. The defendant was in London, 
a perfect stranger to the transaction. He did 
not know, as far as we haye any evidence, that 
* any person in the United States had an interest 
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OathKriue MuDro 



in it, nor did hp know that such a person as this ^J^/'-yg^J^* 
plaintiir existed. How then could it be intended 
to deceive her? It was a private correspondence j^^ea Gardner 
betwe*en two merchants, never intended to have 
been seen by anj other person. It has been 
used for the purpose of deceiving a third person, 
but that cannot reflect the fraud back ob the de- 
fendant; the consequences are too rerpote to em- 
brace him. 

The principle pf law, on which this action is 
founded, is laid down in the case ofPasley vs. 
Freeman^ 3 D. Sr E. 51. Tbat is the first case.to 
be found, where such an action has been brought. 
Judge Gross was of opinion, that an action in such 
a case, could not be maintained. Other eminent 
Judges have concurred with him. We all agree^ 
however, that an action maybe maintdned wit|i- 
iQ the limits of that case ; but it is one not to be 
favoured, and certainly not to be extended. There 
must be fraud on one hand, and damage on the 
other ; and they must, Judge BtiUer says, " be 
<ioupled with some dealing." In the same case. 
Lord Kmyon says an action cannot be maintained 
for telling a lie, if no injury be occasioned by it ; 
but if it be attended with damage, it then be- 
comes the subject of an action : " as calling a 
woman a whore, if she sustain no damage by it, 
is not actionable ; but if she lose her marriage 
by it, then she may recover satisfaction in da- 
mages." But suppose a daughter to lose, her 
marriage, in consequence of such a slander 



CBAKi^ttToir, against the mother, could the daughter maintain 



an action ? I apprehend not : and yet the injury 
1 \. would be more immediate, than in the ca^e now 
" ' ' ' before us. No case, I believe, can be founcf, 
where the principle has been extended beyoiul 
the person to whom the false representation wasr 
made. I think the verdict is contrary to law, and 
trill , .conclude with the words of Judge Crrass^ 
^^ if such an action will lie, there certainly has 
been, and will be, a plentiful source of litigation, 
of which the public are not hitherto aware.^^ A 
new trial must be granted. 

Bay and Cokock^ J. concurred. 

Johnson^ J. dissented. 

Cheves, 3 . gave no opinion, having been of 
counsel in the case. , 

\ Priokau and Drayton^ for the motion. 

K. L. Simons^ contra. 

JSTote. — For the opinions of the Judges, on the 
former motion, for a new trial, see Appendix. 
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CHAKLCSTONi 

, . ^ May, 1817. 

Anthony Chanet against George Parkeh. v^n^^^^ 

• ^ AntboDy Chnol 

V. 

GeoTS* r&rker. 

Trespass for taking away sundry negroes, &c. -^ ^ 

tried before Mr. Justice Brevard, in May Term, ^S^F^S 

. / groes. TUMintt 

1^13. of two fftrfcken 

out of the record* 

This wafe an action, as stated in the brief, sf^^jjj^^jyi,- 
brought against George Parker, Lewis Ctwpein, lw^^ ^ ^^ 
and Fr^rick Tat^c/, jointly; prosecuted alpne JSlrtinltaitS? 

-.^ «- , -. paBSt are princi- 

against Parker, (the names of the others being p**»i,"»^,*J*4^5i 
stricken from the proceedings,) in which the^^*'^**' 
Jury gave a verdict against him for 50 dollars. 

This was, therefore, a motion for a new trial ; 
1st, on the ground that there was no evidence on 
the trial to convict him' of the trespass; and, 2d, 
that it was a verdict against law, inasmuch as it 
was a joint action against three persons, and the 
verdict against one only. 

1. On the first ground, the Judge who tried 
the cause reports, that the plaintiffhad purchased 
the slaves in question from the lawful propri- 
etor, and had them^ in possession, with the as- 
sent of the defendant, Parker, and took them 
to his plantation ; that these negroes were af- 
terwards forcibly taken away from the plain- . 
tifPs plantation, by divers persons, under pre- ^ * 
tence or colour of a mortgage from one Samuel 
Holman ; and that defendant aided and assisted in 
taking ten of the negroes away. 

It appeared fui^her from the testimony o{ Jack- 
son, the deputy sheriff who went to take these ne- 
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ciAu.Mvoi>, groes under this mortgage, that Parker opened 



the barn door on the plaintiff *s plantaticm, and 
ouiuTuui *^'^ *^^ party who went with Jackson, that the 

negroes were in the bam; that the j according] j 

went in, and took ten of the negroes away, and 
brought them to Charleston; that one or two 
other negroes were left with him, the defendant, 
and he gave a receipt for them to be produced 
when demanded. • 

I Upon this testimoayit and some more of the 

like tendency, the Judge submitted the facts to 
the Jury, rad told them it was for them to deter- 
mine whether the defendant was present aiding 
and. assisting in t^e treaqpass, or not ? *and the Ju- 
ry found that he was present, and actmg on the 
occasion. 

2d* Upon the second ground, the Jfudge states, 
that on the trial it was moved that a nonsuit 
might be entered, a4 two of the names of the de^ 
fendants had been stricken from the proceedings, 
and suit carried on against one alone ; but this 
he over-ruled, and permitted the cause to go to 
the Jury, against the defendant alon^. . 

BaV, J. delivered the opinion of the Court. 

1 have considered this case, and perfectly co- 
incide with the Circuit Judge, (Brevard,) ^bsX 
^here two or more go to commit a trespassi all 
present aiding or assisting, are principids ; and 
that the party injured may go against the whole, 
or any one or more of them^ as he pleases : and 
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^ that the evidence as to Parker^ who ope»ed4he cjAmMWToii, 
bam door, and was present when the negroes 
were taken, was very properly submitted to the ^^^^^^^, 
Jury, aftier the nabies of the two other defendants^ ' 
mentioned in the original proceedings, were 
stricken out. ^ 

And further, that the J ary, in joint actions of 
this kind, not only are justified in finding against ^ . 

any one or more of the defendanits, and severing 
damages in 'their verdicts, according to the na- 
ture and degrees of the offences committed by 
each individual ; but in giving damages against 
any one whose name may be retained in the pro- ' 

^ ceedings, after the names of the other trespass^-s 
are stricken out. I therefore think the new trial 
should be refused. * . 

The other Judges concurred, except Cheves, J. * 
who gave no opinion^ having been of counsel in 
the case. 

WinstanUyy for the motion. 

JfiT. L. Simonsj contra* 
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May, 1817. ^^ 

v^v-^^ I. Pearson and others agednst William Wightman- 

▼. 

WisMnao. 

This was an action of trespais to trj title. 



thai? S^^ ^^^ plaintiffs claimed as heirs at law of Ben^ 
:^^"^S^jamin Paul WilUams, deceased, and the defend- 
^^^■"'J^Si^^nt as administrator, with the will annexed of 

duced, ud tlie ^ 

^ Hil^Jri the said WtlUams. The defendant was admitted 
^'\ ^^.'^'t^ to be in possession of the lands in question. It 

proof ought to be C^ '■ 

""wTiillSYhrMor was proved that the plaintiffs were the heirs at 
mamben rf » lo- law of WHUams^ and their right to recover was 

c\9tj to whom » ' O 

^^ ^t^ii established, unless that right was defeated bj a 
rJl";J***''?I*^,'*' will under which the defendant claimed and 

lid tne ODijectioii 

to^^kte '<!n^ held. This will was written on two sheets of 

wpiSrt ^i'^th^ P^P^^' ^^ the hand writing of Wtutams: on the 
first it was stated in the usual form to be the will 
of Benjamin Pad WilUams^ and the second was 
signed by him. It purported to be published 
£^nd execifted in the presence of Ja^ob Breaker^ 
David Piatt, and Lewis F. Breaks, and was dat- 
ed 24th October, 1804. On the death of the 
testator, which happened in 1809, Jacob Breaker 
was informed that he was a witness to the wilU 
smd requested to prove it before the Ordinary.. 
He declared that he had never witnessed a will 
for the deceased, and declined proving it ; but 
being urged, he appeared before the Ordinary, 
and upon looking at his name, he said it ap« 
peared to be his hand writing, and he supposed 
he must have signed it, though he could not re-^ 
collect it. He wa^ sworn, and the usual probate 
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r 

isinnexed to the will by the erdiqary, which tuA^vwrofi, 

y Msy, i8i7. 

states that it was executed and published bj the v^n^w 

^.-•r» i»^i Pctrson b others 

testator, in his presence, and in the presence ^. v. 
of the other witnesses, and that they subscribed " — ^ 
their names as witnesses thereta On his exa- 
mination in Court, he denied that he had sworn 
to these facts; declared that he had no recol- 
lection of having witnessed the will ; that he be- 
lieved his own name was in his handwritings * 
ai>d that he must have signed it under an im- 
pression that it was some other paper than a 
will. That he did not know the handwriting of 
Piatt J though he admiitted he had taken receipts 
from him for negro hire. It appeared tliat PkUi 
was his brother-in-law, and had sometimes lived 
in his house for short periods. He would not 
declare Lewijs F. Breaker*^ name was in his hand* 
• writing ; it Jooked like it, and thence he suppos- 
ed it might be his. 

Mr. Keckky swore that WiUiams told him he 
bad made his will ; that Mr. Hume and Mr. Elias 
Bcdl were his executors ; and that it was in the 
possession of the latter. He was so well assured 
of this, that when testaior died he wrote to Mr 
BaU informing him of it. He would not be po 
sittve, but thoMght Williams told him the two 
BrtaktrsmiA Plait were the witnesses to his will. 
Jacob Breaker J in the fall of 1810, told him he 
had seen the will, and believed his own name to 
be his handwriting, and the names of Leiwis 
Bretdcer and of Phtt to be their's. 

Yoii. I. 2 U 
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CiAiLUTOH. Mr. Hume swore, that the ordinary asked Jd^ 

May, 1817, ' •' 

'^'^^^/'^^ cob Breaker^ when lie Jirov^d the will, '^ If he saw 
B. P. WilUams sigh, seal, and deliver thak paper? 



Wig:hiiD«n. 



ahd if he saw the other sdbs^^ribitig witnessed 
sign t¥ith hitoself ?*' He did not recoiled 'thaf 
he Said, Yes; hut he kissed the book. Thef 
probate ivas trntten in another room, but wa^ 
afterwards signed by the ordinary in his pre-* 
sence, though he doeb not know that Breaker 
saw it He might have seen it, unless he had 
shut his eyes. 

Lewis F. Breaker swore that he had no recol- 
lection of having signed the will of the testatof 
as a witfiess; that his tiame looked like his 
handwriting, such as it was at this time; that 
it was not like his hand at the date of the will ; 
that in 1805 he had lost the use of his right 
hand, and had since that time written with bis 
left hand. From this circumstance, and because 
he did not recollect having witnessed any paper 
for the testator, he doubted whether it Was his 
or not — he would not be positive it Was not his 
handwriting. Jacob Breaker^ s name was very like 
his brother's handwriting, but^is brother denied 
it. He did not know Platfs handwriting* If his 
own name had be^n cbt out of the will, and had 
not been connected with the date of the will, he 
would have thought it was his handwriting. 

PkttswOTie that his name resembled his hand- 
Writing, but he never put it there. If his bra* 
ther-in-law, Jacob Brec^et^ had svi^rn that he, 
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^&fi witness, was present, and had signed the ^^^yjVen*' 
^IL he would not heli^ve him, though he would '^<v*^^ 

^ - o . Pearson ti otheir 

,ge0€}rally believe what he would declare on wightrnw. 
oath. »v • 

The handwriting ot Jacob and ^ems F. Brea- 
Jker was very fully proved by several witnesses ; 
but there was no other proof of P/atf'^ than what 
may appear in the above statement The will 
was found at Mr. Elias Baffs. The Breakers ap- 
peared to be men of good character. The 
Judge charged the Jury that the eixecution of 
the will was not proved according to the statute 
of frauds ; pariiculariy that the execution of tihe 
«viil in presence of -Piatt was not proved^ The 
Jury, however, found for the defendant, and 
thereby sustained the will. 

A new trial is mov^ed for, on the following 
grounds : ^ . 

1st. That the will is not executed according to 
the provisions of- the statute of frauds. * 

2d. That three of the Jurors were members 
of the South Carolina- Society, a Corporation 
entitled to a legacy under the will 

The case was tried before Mr. Justice Grimke^ 
$it Charleston, in January Term, 18 14, 

' Gheves, J* delivered the opinion of the Court 
On the part of the plaintiffs it was contended 
on the first ground, that proof of publication in 
jthe presence of three or more crejiible witnesses 
was indispensable ; that the evidence did not af« 
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eiARLiiTov, ford this proof; that the proof was not satisfao 

"■■y» 1817. * ^ •«■■■■■» 

^^v^' toiT as to any of the witnesses, but that ^learlj 
*"~"»' '*^ as to Piatt there was no evidence ; that the tear- 
» — tator himself must toive counterfeited the names 

of the witnesses. That the will being writteir 
en two sheets of paper, and the testator's name^ 
subscribed but to. one, there was not a sofficienfe 
signing under the statute. 

The defendant <rontended that the will was iu 
all respects well executed under the statute^ 
and that it was proved to be so ; that when 
subficribing witnesses dehy their signatures^ 
other proof may be adduced, and will foe suffi.- 
eient ; that proof of their handwriting is good 
evidence to supply this deficiency; that the 
proof of the handwriting of the Breakers is in- 
disputable, and that the handwriting of Plaif 
had been sufficiently proved; that the sugges- 
tion, that the testator had himself counterfeited 
the signatures of the witnesses, was mere con- 
jecture, and in itself altogether incredible. 

There was no question of fraud in the case. 
The only question was, whether the will was 
executed according to the provisions <rf the sta- 
tute of frauds, so as to pass the landk.^ The 
law oh tfiis subject is free of any difficulty. 
Where subscribing witnesses cannot be produc- 
ed, or where, when produced, they dehy their 
signatures, or otherwise fail to prove the due 
execution of the will, circumstantial evidence 
may be adduced to supply this deficiency. Of 
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this description of evidiBnce, proof of the band^ ^U^^w^' 
writing of the subscribitBg witnesses is the most 



direct and usual. It would be of terrible coi>- witiiwii. 
sequence if such testimony Were not admissible, ^ 

for how often and how easily might witnesses be 
tampered with to deny theii: own attestation ? 
It will not follow, that proof of the handwrit* 
ing of the subscribing witnesses wiH be conclu* 
sive evidence of the validity of the will. At- 
tention must always be paid to the distinction 
between what shall be deemed a literal compli- 
ance with the provisions of the statute, and 
what shall be a sufficient proof to rebut any im* 
putation of fraud. {Austin v. WiUis^^ Btdkr^ 264. 
Pike V. Baderming^ 2 Stira. 1096. Alexander v. 
Clayton^ 4 Burr, 2224. Longchamp v. Fish, 2 JYew 
Rep. 415. L(me v. JoBifft, 1 Bhue. Rep. 365. Croft 
V. Pimlet, 2 Stra. 1 109. Hands v. James^ 2 Convfns* • 

Rep, 530.^ Sbme proof of publication, as was 
argued by the plaintiiTs counsel, is necessary. 
But in such cases publication may be presumed, 
audit is a question foi^the Jury, whether, ondel: 
tile circumstances of the case, it is probable all 
the formalities of the statute have' b^en complied 
with. {Croft V. Pawlet, and Hands v. James, supra; 
also PhiUipsGn Evidence, 363, 383.) 

It has never been determined, I believe, that wrtttetT^onTevi? 
whi&re the will is written on several sheets of per.^iuSgnefcr 

beeo determined 

paper, the testator must sign all of them. The requi^etSSIte 
authority relied upon by the plaintiff's counsel, tSi'^^ery^hSi" 
^6 Cruises Digest, 51, Sec: 12f) is not supported 
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ciAusi<roH, by the authoiitj cited, no^, I believe, by any 
^^^N.^^/ other. The position laid down by this writer is, 
**2**v. wthe want of siening all the sheets of a will 
■ ■ ■ ■ cannot be supplied { so that, although the devi- 
sor intend to sign, but becomes incapable o£do^^ 
ing it by sickness, such a will cannot take effect ;'' 
and he cite& in support of this position only Ihe 
case of Righi v. Price^ ^^- 241- In that case 
the will was written on 6ve sheets of paper; the 
testator set his mark to the two first, but was too 
weak to sign the others. Lord Mansfield -sscys^ 
** this will was not duly executed ; for when the 
testator signed the two first sheets he had an in- 
tention of Signing the other sheets, but was not 
^ able ; he iherefore did not mean the signature of 

the two first sheets as a signature of the whole 
will,'' and evidently rests the question upon the 
intention of the testator. Cruise himself proba-^ 
biy did not mean to be understood in the sense 
contended for, because in the preeeding pag^ 
but one, (/^. 49, Sec. 7,) he says, "where a will is 
written on several sheets of paper, it is the imud 
practice for the testator to sign each of them,^^ 
^nd it is certainly very proper, though it is not 
indispensable. I have said so much on this point, 
lest in showing its inapplicability, as I shaU pre* 
senily do, to this case, it might be considered as 
a tacit admission of the correctness of the posi* 
tion. In the case before us, both sheets of the 
will were signed by the testator according to the 
received and unquestioned construction of thc^ 
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Salute. The will is in his own handwriting, ^^^^^^^''^ 
and on the first sheet begins in the usual form, '^^^^>^^ 
*STh^ will of Benjafnin Paid WiUiams^^'^ &e. or wigStnui. 

words to that effect, which is a sufficient signing - 

tvithin the statute, and he has in the usual form 
subscribed the second sheet. 

There is, then, no point of law in the case, and 
the only question is. Whether the executibn of the 
tvill in the presence of three witnesses has been, ^ 

merely as a question 6f evidence, sufficiently • 

proved ? The simplest Way of considering this 
question will be to proceed with the witnesses 
successively. Jacob Bfeaker swears that, though 
he has no recollection of having witnessed a will 
of testator's, yet he believes his name to be 
of his handwriting, and that he must have signed 
it under the impression that it was some other in- 
strument. It was not necessary b^ should have :^ 
witnessed it under the impressioti it was a will, 
nor is it necessary he should recollect the pub-* 
Hcation of the instrument, for if he were dead, 
or baid denied his handwriting, on proof of his 
handwriting it might be presumed. If he had 
denied bis handwriting, the testimony of Mr, 
Dea$^ and particularly of Mr. Middleton Smithy or 
either of them, would have been sufficient to 
have sustained the verdict on that point 

Lems F. Bneaktr does not positively deny his 
name to be of his hand-writing, but he doubts it, 
because he has no recollection of having witness- 
ed any instrument which was executed%y th^ 






» 
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ciAiwtov. testator ; and because at the time of the date of 
the will his signature difiered from that which 
appears to the will ; he would otherwise believe 
his name to the will to be of his hand-writing» 
Now I hold it not to be necessary that a sub- 
scribing witness should recollect the time and 
occasion when he subscribed the instrument as 
**^i£r?S"-* witness. It is enough if he recognises hia 
ib^d^i^S!)!!^ handwriting, and is perfectly assured in his own 



tiM tilM mi oer- 

^MibStL!^ mind that he never subscribed an instrument as 
SS!SSS^u[bS£ a witness without having seen it executed or ac* 
tSr* wb.J5blS knowledged as the nature ot the act requires; 
prJ^^ mcu^ and none but an idiot or a villain can be con-^ 

ledoneiit by the . i» *• i 

p«^' *«• cei ved capable of such an act of folly or wick- 
edness, as to subscribe an instrument as a wit-^ 
ness when he has not seen it executed or heard 

«idld*"in this it acknowledged. We have during the present 

Court, that where ° ^ *^ . 

?rom^tti?S? t^™>^ decided the principle on wihich this point 
5J7"dw i5t"i5t turns in one cs^se, (Haig v. JStwtotu) and refused 

cill the facts to ^ \ O ^J 

thJeJlSSiwilto hear argument on it in another, (Sharpy* 
ter 'thu n&-Bingieyi) We decided in these cases that the 

▼enturoui and an- ^ t/ y 

tSS? "*°'*^" testimony of a witness who swore positively from 
written memoranda, though they did not recall 
to his memory a recollection of the facts, was 
admissible ; and we were further of opinion f^^ 
such testimony was better evidence than an ad-; 
venturous and unaided recollection. As to the 
other difficulty of the witness, it removes itself. 
It only proves that he did not subscribe the in- 
strument at the time it was dated ; for it is phy- 
sicallyJmpossible that in 1804 the testator, or 
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toy body else, could hare counterfeited or imi- ^J|**tw?"' 
tated a ^and whicbi had no ^i^tence until some v^'v^v/ 
time in 1805. But were it not for these two cir- ^^. ** 
cumstances, which oMght to have no weight, this "" " " '"."" 
witness would believe his name to the will to be 
in his handwriting, for he says, ^^ if it had been 
cut out of the will, so as to separate it from these 
circumstances, he would have thought it was his 
handwriting.'^ I then tiiink the testimony of 
this witness himself would have authorised the 
▼erdict of &e Jury, as it regards him. But the . 
testimony of the « witnesses already mentioned, 
proves satisfactorily his handwriting ; I therefore 
think, as it regards Jacob and Lewis Breakery the 
verdict ought to stand* But I have come to a 
diflferent condluBion as to Piatt. He admits that 
his name is in a handwriting like his, but this.iii 
itself is no admission that it is identical, and he 
couples it with a positive and emphatic decla^ 
ration that it is not his handwritinj^. There is 
no other testimony in the case which speaks of 
ihis fact except the probate of the will by the 
Ordinary, the declarations of Jacob Breaker, as 
testified by Kecktey, the testimony of Mr. Hume^ 
that the Ordinary propounded to Jacob Breaker 
the question, whether the othei* witnesses sub* 
scribed the will, &c., and the ifmpression otKeckkyj 
thatthe testator t<4d him the two ^reo^erj and PlaU 
were the witnesses to bis will. The declarations 
at any other time, whether on oath or otherwise, 
of a witnesiS who is sworn in a oause, cannot be 
tou I. 2 X t ^ 
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tuinaxo: evidence but to aflfect his credibilHj, either to 

May, 1817. 

sustain or impeach it Now Jacob Breaker has 



Wi£htjlMD. 



sai^ nothing at all on 4he fact of PkOfs hand* 



writing, except that he does not know it^ and hiis 
credibility on that point is out of the question, 
and the testimony irrelevant I confess it is very 
extraordinary that Jaeob Breaker should not know 
the handwriting of one so nearly connected with 
liun in the charities of life ^ his sister's hus- 
band, who had stood in that relation to him for 
a number of years, with whom he had transacted 
business, and from whom he had taken receipts ; 
who lived in the same neighbourhood as himsetf 
for some years, and sometimes in his house; 
with whom he was in habits of brotherly inter- 
course while they were together, and probably in 
habits of correspondence when they Were sepa« 
rated. *I say it is to me extraordinary, and almost 
incredible, that he should not have known Platfs 
handwriting; but he swears he does not There 
is, then, no proof of Platt'^s signature but his own 
recognition of its resemblance of his handwri- 
ting, of which I have already spoken, and the 
declarations of the testator, accordihg to the im- 
pression of Major KeckUy^ that Phttt was one of 
the witnesses to his vrill. This last circumstance 
is in the nature of circumstantial evidence to 
prove the fact, but it is so vaguely recollected 
that it must be Considered as very slight proof, 
and if one ground of objection to the will can be 
conceived to be at all credible, viz. that the tes* 
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tatoi; had counterfeited the signatures of the cjAiwwoir, 
persons who appeiar on the will as witnesses, it ^-^v-'w 
would be no proof at all. I do not consider it, \^^^^^* 

however, in that light, but I think it not enough — ■ 

to have authorized the verdict of the Jury. We 
have reason to believe that better testimoniy 
could have been produced. We are obl^d to • - 
suppose, until the contrary shall be made to ap- 
' pear, that evidence of this witn^^s's handwri* 
ting, if it be his, was attainable. This testimony 
is never dispensed with in analogoiis cases whea 
it is attainably. {PhiUips, 362, 363,^ 3^. Roberts 
m WiUs, 1 88. Bishop v. Burton^ 2 Comynh Rep. 
614, and cases eked supra.) And when we consi- 
der that the abject of the statute was not to re- ' 
quire that degree of evidence which may satisfy 
the mind in a particular case, but that^ degree 
of evidence which would have a general opera- 
tion in the prevention of frauds, there is reason 
for as close an adherence to its provisions as 
shall be conveniently practicable. I incline to 
think, therefore, until it be shown to be unattain- 
able, proof of the handwriting of Plaff ought to 
be required. But whether this shall be deemed 
indispensable or not, I think it is at least fit that 
the proof should be sent to another Jury, thatjt 
may be distinctly submitted to them to consider 
whether the evidenee on this point proves the 
due execution of the will under the statute, se- 
parated in their minds from the question, on 
which there can be no doubt, whether this instru- 
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V 

WighticaQ. 



^Ma ''Yeir"* ^^^^ ^'^'^ banafrk executed by the testator as hoi 
will? 

Oq the Becond point ^t is clear, and has been 
' repeatedly decided, and ds now settled, that the 
objection cdmes too late after verdict. No oprr 
nbn is given on the validity of the objection, it 
it had been made in time. 

On the first ground I am of opinion a new trial 
ought to be granted, and this is the unanimous 
opinion of the Court 

Priokau and RichardsMy for the motion. ' 

r. Partefy contnu 
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May, 1817. < 

SjMfiTH, Administratoi^ of Watson, against v^^/-v^ 

John M. EHarcic j,*«M"iih,iA. 



This case was tried before Mr. Justice Chrmkd, tJ^J^Sm 

oecitoes to a mer- 
chant hertf who 
tells tben, tos^- 



at Charleston, m January Term, 1814. !^r\l.****•^^** 

' J ^ tells tben, tott- 



In 1807 or 1808, Watoon, the plaintiff's intes- JSSi^S* °^ 

, . ., , <..*-»•.. « »-v gn>e«,toW.(witk 

iate, consigned to the house of Cfmsttan 8r Db j^° £5 ^ 
^oZr, % cargo 9f Africans, 14 of whom they sold l^^ti^."^ 

itesi of Account 

to John WhaUej/y at 8280 dollars, with whom they S^SW.^*t5 
bad a running account, and to whom they also sold ^f^ ^0^^ 
10 other negroes, of a consignment from another 2dSLc*2!SSe5 
person. They, took no bond or other security SuitSS'prevS 

* " •'the English cre- 

for the amount of those pales, but debited him to^^.^TtoS?^ 
with them in an account current. WhaUeu failed SS CuiTiii 

. — , - •' neral balance be 

m England ; and Christian 8r De Wolf, to secure ^i^u^^l. 
themselyes, and to prevent his creditors in En^- ^S^e'iJ^ 
land from getting possession of the funds here, £!Si?*"ci.25eS; 
took a bond for 8333 dollars 5 cents, the balance Kt^e'SSS 

f% m and mortgage baA 

of the account current due them, and a mortgage JSS^a'dSw <5: 
on the twenty-four negroes sold him. The de-SS^S^ea^ 

-_.,- _ ,*^ groes. Heldtba^ 

fendant had endorsed for the house of Chmtian l?mtw? pg 
Ir De Wolf for 4309 dollars, and had actually ad- fen^TiS" iLf thJ 

•^ J original consigl^ 

▼anced on that account 2900 dollars; and, to in- J^iunS In'^ac'tiol 
demnify him. Christian^ of the firm of Christian &• le'S^SfufJ^ 

•v Txr li. 1 "^^^ *^® money 

De Wolf who was authorized to close the con- faTe'^S? 'thS^e? 
cerns of the firm, assigned to him the bond and SSw^" 
mortgage aboye mentioned, under his hand and 
teal. The defendant sold 14 or 15 negroes to- 
foreclose this mortgage; but the plaintiff was 
unaUe to desi^rnate more thAn four na hAi^mr^n^ 
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eu».s*T«a, to the consignment of his intestate to Christum ir 
DeWdf. Aftertheafisignmentof diettondaodtnort- 

Joha M. Chrkk. 



'V ^ gage, the defendant had made further advances 



*tm 



' on account to the house of Christian ir DtWolf, the 
precise amount of which did not a]^>ear ; nor did 
it appear that the defendant ever knew that the 
bond and mortgage bad been taken to secure the 
amount of the sales of the negtoes consigned by 
the plaintifiTs intestate to the hou^ of Christian ^ 
De Wolf. This action was brought to recover 
the amdunt of the i^ales of these negroes, as so 
much money had and received by the defendant, 
to the use of the plaintiflTs intestate ; and he ob- 
tained a verdict : and a motion was made for a new 
trial 

Johnson, I. delivered the opinion of (be C^«rt. 

Several grounds have been urged in support of 
the motion for a new trial in this case ; but the 
only one which the Court have thought proper 
to consider, is that which relates to the want of 
privity of contract between the parties to thk ac- 
tion, as from the result of their deliberations on 
that question, the whole object ofthe motion wijl 
be attained. 

In all actions founded on contract, there munt 
be some connexion or privity, as to (he subject' 
matter of the action, between^-the paklies to it, or 
the action cannot be maintained. It is not al- 
ways necessary that there should be direeHy 
such a relationship, if I may so expcess it, for. it 
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is sufficient if they are united by legal implica^ •{£!?; wi?*' 
tion, and this implication is extended sufficiently >^n^-^/ 

' Adm^r of Wataoft 

fer to answer all the purposes of justice. It re- ^^ m! Ehfkk. 
mains, therefore, to be inquired, iVhether there is, — — — 
or is not, such a direct or implied connexion or 
privity between the parties to this action as is 
sufficient to charge the defendant. That there 
is no direct privity between them is obvious, so 
much so, that it has not been pretended, and I 
will give the plaintiff the benefit of that most com- 
prehensive rule, that if the defendant has receiv* 
ed money which^ ex eqvo ei bom^ he ought to pay 
brer to the plaintiff^ &c. and inquire if he comes 
within it 

The plaintiff's intestate consigned to Christian 
Sr De Wblf 14 negroes, which they sold to Whal- 
fcy, without taking security, and merely charged 
him with the amount in their account current, 
and at the expiration of one or two years after, 
on the final settlement of a long account between 
them, they take a bond and a mortgage of 24 
negroes, for the balance then due them. In this 
transaction alone, it appears to me, that the chain 
which connects the plaintiff with the negroes 
which were consigned to Christian Sr De Wolf^ is 
broken off; for if Whalky had paid for the ne- 
groes, the plaintiff would have lost his lien upon 
them, and this particular contract is so amalga- 
mated in the other dealings of the parties, that the 
traces of it are almost lost, and if you pursue it 
one step fiirther, it wholly disappears. The de- 



/ 



I 



352 



REPORTS OF JUDICIAL DECRIONd 



cvAUMTos. feadant without notice that this bond and moit« 

Maft 1817. ' 



'roriTatiM 



gage oaa any connexion wim we aeaungs oe-' 
Ma M ckrkk *^^^ *^^ plaintiflTs intostate and Christian & De 
-— ■ fVolf^ receivfed it in payment of a debt niiich they 
owed him, and in eflfect purchaied and paid for 
(he negroes. But it is insisted that the transfer 
of the bond and mortgage, being by deed, was 
▼oid, as conung within that rule of law which 
prohibits one partner from making a deed to bind 
his co-partner; or, in other worda, that the as- 
signment was ydid, because one partner cannot 
bind another by deed, and this seems to be the 
rule ; but I apprehend it can only apply to the 
partners themselves, and not to strangers. The 
partner here is not the person complaining, but it 
is a* stranger who complains that Christian has 
done an act to the prejudice of Z)e Wolf^ bis qo- 
partner, and I think it is time enough to hear Inm 
when he does complain. 

I am of opinion that the motion for a new trial 
ought to be granted* 

The other Judges concurred. 

Prioleau and Simons^ for the moti<mr 

Drayton^ contnu 
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TflE GiTY CoujfGiL OP Charleston agcd^ 



W ILUAM BOTD, ^' 



May, 1817. 



CityCouDcUor 



harlegioa 



William Boyd. 

This case was tried before Mr. Justice Grimki^ bywS ^^^ 
•at Charleston, in January Term, 1814. ;ji»j^ j^^«j««f 

A foreign seaman by the name of Peters, be- Jt^jS^piw, cS? 
ioiigihg to the British schooner Intrepid, was, at f^^^^^^^aSe'^rf 
the request of the defendant, through his clerk, 1! ^hlbf^^to Yb« 

•* . default of the fo- 

received at the Charleston Marine Hospital, ;;fj5j«^jp^°'^ 
where he remained fire hundred and ninety-four pay ^^ttf'SIS^imt 

due to the Insti- 

days, at the expiration <^ which time a bill Jg^- .^/'"^s^ 
chai^ng the defendantat the rate of seventy-five 
cents per day, amounting to 445 dollars 50 
cents, was presented to him for payment He 
l»fiered to pay the seaman^s expenses at that rate 
up ta the time of the schooner^s clearing out 
from the port, but refused to pay the balance, 
and this action was brought to recover the 
amount. It appeared in evidence, that previous 
to the year 1805 the hospital had been wholly 
under the direction of the government of the 
United States ; but that since that time the City 
Council had taken upon themselves the exclusive 
management and control of it, and appointed 
directors to superintend it. That by a contract 
entered into with the government of the United 
States, American seamen were received there 
without any charge ; but one of the rules of the 
institution forbade the reception of foreign sea- . * 
men, unlesi^. a charge of 75 cents per day wais 
VOL. I. 2 Y 
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o>4iuttto«, previously secured. The Jury oh this eyidence 
^^^^^^ fbufid a verdict «w the pl*iiitiff for 375 dollars, 
%iB^tan and a motion is new made for a new trial. 

^^^ Regarding this institution as under the e^cla- 
sive control of the City Council, and as one .of 
a private nature, there ^^an be 00 questioB that 
the defendant is liable; so that the case made 
by the defence appears to me to turn wholly 
tipon the question, whether it is to be so consi- 
dered, or as an institution belonging to, and ex- 
clusively under the control of the govemm«it of 
the United States- Although the care and pro- 
tection of disabled seamen is, and ought to he? 
a sacred care with the general government, yet 
no law now exists, and I presume nerer will^ 
until charity can be made to prodace a revenue 
forbidding private establishments of this nature. 
I take it then for granted, that the City Council 
had a right to establish such an institution ; and 
finding them in the exercise of all the powers 
necessaiy to the mani^ement and control of it, 
I presume it to be one of that character until the 
contrary is shown. By a memorial of the City 
Council to the Legislature of this State, which 
is recited in the act of the Legislature of the 
21st of December, 1804, it is said that a pro- 
position, authorized by the President of the 
United States, had been made to the City Coun- 
cil, to pay over to them 15000 dollars forl>uild- 
ing a Marine Hospital in the vicinity of Charles- 
ton, and to .^ay over to them all the Hospital 
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lmoneys4o be collected in the said port, on their ^2,\^''^^i'* 
taking upon themselves the direction of the s^v-^^ 
said Hospital, and defraying all expenses attend- ^tu^pum 
ing the same. If this proves any thing, it ap- I!!l!rL!!!t 
pears to me that it is a direct abandonment, on 
the part 6f the. government of the United States, 
of every control over the igstitntion, and that 
the City Cottncil have the right to make such 
rules and regulations as they may find ne- * 
cessary for its government. I will not take upon 
me to say, nor is it necessary, that Congress 
have not the power to control the measures ef 
the City Council in relation to the institution; it 
is sufficient for the present purpose, that they 
have not done sd« It is said, however, that the 
act of Congress, (Vide Gratfchm^s Dig. 387,) pro- 
viding for the admission of foreign seamen into the 
Hospitals within the United States, extends to this 
and all other institutions of the same character, 
which makes the master liable for a charge of 
•eventy-five cents per day; and admitting, there- 
fore, the undertsdcing of the defendant, it was 
for the debt of the master, and is, therefore, ^ 
within the statute of frauds. If this instituticm 
was under the direction and control of the Unit* 
ed States, there would be sopoe propriety in this 
argument; but I think 1 haye already shown, 
that if we are to Judge from the evidence ad- 
duced in this case, that it is not; and it is, there- 
fore, inapi^c^ble. B^t even admitting tlutt the • 
act of Congress might be considered as intended 
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cuAMwoM, to control the gorernment of this instituiioQ, and 
^-*"^^'^ that the remedy given bj it is the only one 
^imS^n which it has m relation to the subject of foreign 
^""■" "^ seamen, and yet I thmk the liability of the de-^ 
fendant is eqoally obviouB. The seaman in 
question, although a foreign seaman, was notr' 
received into the Hospital on the application of 
the master of the vessel, but ef the defendant 
The act only extends to cases, and gives a re- 
medy when they have been received on the ap- 
plication of the master ; ta a demand, therefore,, 
upon him for this charge, it would have been a 
good objection, that it was not at bis request 
that he had been received in the Hospital 

I am of opinion, therefore, that the motiom 
for a new trial ought to be refused. 
Coleoek and Cheve^ J. concurred. 

NoTT, J. I have taken a different view of 
this case from a majority of the Court, and I 
will state the grounds of my opinion in a few 
words. I deem it quitje immaterial whether this 
institution is to be considered as beloi^ng to 
the United States or the City Council The 
United States have jurisdiction of the subject 
matter of this suit. To provide for sick and 
disabled seamen, is the duty of the general 
government, and not of the individual States. 
Congress have passed several acts for that pui^ 
pose, and have vested the President with a ge- 
neral superintending power over the dubject. 
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1 GmydMs Digest,' 384, &, 6, 7. Twenty cente. eiAm»«iTOBi. 
per month is retained of the wages of American ^^^^''w/ 
seamen, wliich is to constitute a fund, to be used Charleston 
and employed by tibie President, as circumstances ^^"^° ^^^ 
shall require, for their benefit and convenience. 
The President of the United States, by virtue of 
the power so vested in him, did authorize a con- 
tract to be made with the City Council to take 
upon themselves the direction of the said hospi* 
tal; and. also directed all the hospital moneys 
collected in the port of Charleston, to be paid 
over to them for that purpose. In addition to 
this, the Legislature, upon the application of the 
City Council, passed an act authorizing them to 
impose a duty of six cents per ton on all ships 
and vessels of the United States, in aid of the 
same object, anno 1804, which^vas sanctioned by 
Congress the 28th March, 1806. The City 
Council have therefore, by express contract, be- 
come the agents of the President, quo ad hoc^ 
and have consented to be subject to, and|go- 
verned by, the laws of the United States on thii 
subject. 

In addition to the provisions made for sick and 
disabled American seamen, it is further enacted-, 
that each and every director of the Biarine hospi- . 
tals within the United States shaU, if it can with 
convenience be done, admit into the hospital \ 

sick foreign seamen, &c. Every seaman, so ad- 1 

mitted, is made chargeable with seventy-five cents j 



1 
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ciAuwtoir, per day, daring the time he remains there, lidbiqh 



M»7, 1817. 



CItT Council of 



!•■ 



the captain is m^de liable to paj, and the cot 
?iiL^^^ lector is prohibited to grant a clearance to the 
wmtoBoyd. ^^^^Y yj^tjj the iiioney shall be paid. This 

provision is imperative on the director, ^ if it cait 
conveniently be done i^ and if it cannot with con- 
venience Ibe done, he has no right to admit them* 
at all. Mr. Bajfd^ therefore, required of the City 
Conncil, what, in one event, they had no nght to 
refuse*^in another, what they were not author- 
ized to grant But when they did admit this man, 
' they must have done it subject to the provisiona, 

and up<m the terms of die act. They Imd the 
security in their own hands, and it was their ne- 
glect if they did not make use of it Although 
the act does say he shall be adoiitted, on ^^ appli- 
cation of the master or commander,^^ an applica- 
tion by the consignee, in his behalf, must be con* 
sidered a compliance with the spirit and mean- 
ing of it. If a personal application was necessa- 
ry, the defendant is not liable; for it was Im 
clerk, and not himsdi^ that applied. 

An agent is never personally liable, wh^re his 
agency is known, unless he make himself so ex- 
pressly. The de£raidant had no personal inter- 
est in the transaction. It was undertaking to an-* 
swer for the debt or de&ult of another, and ought 
to have been in writing. The case would admit 
of, and perhaps deserves, a fuller consideration 
than I have given it But as a majority of my 
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brethren think the verdict oogfat to be supported, ^^^^^"^^ 
I hare contented myself with driiHr this general **^v^^^ 

^xi, ' / I.- ? • • I. City Council of 

View of the grounds on which mj opinion has chuieston 
been formed. ^^' ^^^ 



B AT, J. I concur with, my brotiiier JVotL 
Priokau^ for the motion. 
Gadsden^ contra. 
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C*4KLBtT01l, 

Mty. IS17. 

^'^^^^^^^ J. Mitchell against Joseph and William Dubos£. 

J.MItoheU ^ 



V. 

J. b W. Dubote. 



^^ , .. , This was an action of assumpsit, to recovet 

Thougb it b t r ^ 

;^'i"io^'h!fc'o'^the8um of two hundred and thirty dollars, the 
*™j* » ~^j^ price of a negro wench purchased by the plaintiff 
KX^ Sid! to from the defendants, and interest thereon ; which 

the ■•ller as noon ■■••■-■i-iii 

VfB^yJS^h)^ negro wench was afterwardsseized and sold by the 
Sne'^tiu' ^e Sheriff of Charlcston District, by virtue of an ex- 

than a year bad 

J?^iin*woSd ccution against Joseph Dubose^ one of the defend- 
^ad where pro- ants in this action— tried before Mr. Justice 

yerty told is leis- 

JSd2 w «^S^Crn»iA:^^ at Charleston, January Term, 1814. 
bST i^taiiy bind It appcarcd on the trial, that the deieadanti 

that property; '^ '^ , ' 

talpSi'rr ^ h^d s^^d *"^ delivered the wench m question to 
take hS^M^y the plaintiff! on the 6th February, 1810, at and 

«Sai08t him, or * . ' J^ ^ 

^jJt^B^^' for the price of two hundred and thirty dollars ; 
•0 °i«^^ ud that she had formerly belonged to Jos^h Dubose^ 
i^S^' St tm, the deceased father of defendants, but bow 

vriScted outof the • •« • /••»•»£*•* 

jwdee^b^^iueh she Came into the possession of the defend- 
ants did not appear; that the father had 
left other negroes besides the wench in ques- 
tion, and had died two or three years before 
the sale to the plaintiff; that plaintiff kept 
this negro woman upwards of a year in his 
possession, and then sent her down to a Mr. 
Croftj in Charleston, for sale, some time in the 
beginning of the year 1811; that the Sheriff of 
Charleston, while she was thus in the hands of 
Mr. Croft for sale, seized her by virtue of an exe- 
cution, at the suit of Syhanus Keith against Josq^ 
DuboseydA the property of JosephyO^ as having 
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been bound by the execution in his hands^ and ^Jj^*",!";;"* 
«old her ^or the prioe or sum of fire dollars. v^^N"^ 

It further appeared, afid indeed it was admit- ^ j,\y^^ubot#. 

ted, that the judgment and execution was not -~^ 

against Joseph the father, but against Vo^cpA the 
son, one of the defendants ; and that, the execu- 
tion under which she had been sold, had not been 
lodged in the Sheriff's office until the 1st of 
Maxch, 1810. 

The plaintiff then called Mr^Croft as a witness, 
who, being questioned as to her price or value, 
said she was upVards of fifty years of age, and 
that she was " a crazy sort of a thing," who had 4 

kept him in apprehensions of having his house 
burnt while with him, buj; that she appeared to be 
a healthy woD^an. 

Upon this testimony, it was contended by the 
plaintiff^^s counsel, that the plaintiff had been di- 
vested of his property to pay the debt of one of the 
defendants, and that it appeared from the testi- 
mony of Mr. Croft^ and the sum she sold for at 
the Sheriff's sale, that she was worth little or no- 
thing; consequently, that the plaintiff was well 
entitled to the sum he originally paid for her, 
with interest from the time of the purchase. 

On the other hand, it was urged by the de- 
fendants' counsel, in reply, that the Sheriff's sale 
was no just or certain criterion for fixing the pripe 
or value of negroes; and that inadequacy ot 
^rice was not a good ground in law to rescind a 
contract ; and further, that it had been proved 

VOL. I. 2 Z 
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J. MftelMl^ 
J. k W. 'Dubois 
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c«Au.»roii, that the plaintiff had kept this negro wench in 
his possession, upwards of twelve months, with- 
out offering to return her, and that she was a 
sounds healthy wench : and as to the sale by the 
Sheriff of Charleston district, it was niffl and 
void, as the wench was not bound by the execu- 
tion, and he had noauthority tosellher. The Jury, 
after hearing the case, thought proper to find a 
verdict for the plaintiff, 230 dollars damages. 
The present is therefore a motion for a new 
trial. 

Bay, J. delivered the opinion of the Court. 

The case, as stated, appears to me to present 
two points for the consideration of the Courf. 
1st., whether there were legal grounds for the 
recision of the contract or not? And 2dly, 
whether upon a supposition there were not legal 
^grounds for setting aside the contract, the plain* 
tiff has been legally divested of the property by 
title paramount ? 

Ist. With respect to the first ground, 1 take it 
for granted that there is no better established 
principle in our whole legal system of jurispru- 
dence, at this day, than the one borrowed firom 
thecivillaw, ^'that a sound price^ merits a sound 
commodity. ^^ But this, like every other wise prin- 
ciple of our law, has its concomitants and atteii* 
dants, and if these are wanting, the principle it- 
self will not apply. One of the first and leading 
circumstances, necessarily attendant on this prin- 
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ciple of lawi is, that as soon as the defect of the CBAiLMTiur, * 

* ' ^ May, 1817. 

thing purchased, is discovered, it should be ten- ^*^*v-^^ ' 
dered hack to die seller, and a restitution of the . tw^'v^l 
price demanded. When these requisites are " 
wanting, or are totally disregarded, there surely 
can he no ground for a party t6 come into a Court 
of Justice, and demand a recision of the sale. 
Now let us apply these principles to the case be- 
fore us. 

The contract of sale. Was made on the 6tfa 
Feb. 1810, and the wench in question remained 
in the plaintiflTs possession, upwards of a year, 
without any complaint ever bJeing made to the 
digfendants, (who were the plaintiff's neighbours 
on Santee,) of any defect of mind or body, during 
sdl this time : and this was certainly a reasonable 
time for the discovery of any defects, if she had 
had any : afid finallyvafter this l^pse of time, she 
W&s 9ent off by the plaintiff^ for Bale, to Charles* 
ton, to the plaintiflTs agent, at the plaintiflTs risk, 
where she was Ulegally seised, and sold by the 
Sheriff of Charleston Disfrict. I call it illegally 
sold, because the property had never been bound 
by the execution against Josqph^ the son ; it bad 
been transferred to Mitchell^ the plaintiff^ more 
than twelve months before the execution was 
lodged against him. I do not know that I am 
warranted in saying, this was the reason why the 
wench sold so low as five dollars, but thi^ I am 
warranted in saying, that if it had been known, ' 
that she was sold as the property ofJoseph^ when. 
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i. k W. Dubote. 



ciAmiMTfttf, in fact, she reallj and in truth belonged to MHch^ 
v^^N/^^/ eiL, the plaintiff^ no man, in his senses, would hare 
▼' bid one dollar-for her. For these reasons, I am 
of opinion, that the first ground gives way under 
the plaintiff^ and that it does not appear 'to me, 
there are any legal grounds for the recision of 
this contract. 

• 2dly. The second ground is so ne?irly allied 
to the first, and is so much involved in it. ihat it 
is difficult to separate it from the foregoing. I 
have already considered the Sheriff as a trespas- 
ser, in seizing acid selling the goods of one man, 
which belonged to another; and this is the only 
reason assigned by the plaintiff, for the divest- 
ment of the property out of him : it was an un- 
authorized act ; and he, or the plaintiff, who 
pcHUted out the property, as belonging to Joseph^ 
one of the defendants, must be liable for the 
consequences to the plaintiff, Mitchell. From the 
best view, therefore, I can take of the subject, 
I am decidedly of opinion, there should be a new 
trial 

The other Judges concurred^ 
K. L. Simons^ for the motion. 
Richardson^ contra. 
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Michael Ellard against Thomas Martin & Co. 



Crailcstof, * 
May, IB17. 



Michael Ellard 

T. 

T. lirartlo k Co. 



This case was tried before Mr. Justice Qrimke^ 
at Charleston, in J anuary Term, 1814, when a tau^i^rhoi^^ 

The verdict of 

Verdict was found for the plaintiff! This wasr a g^'iSU^w^da? 
motion for a new trial. SlSfatS^^ ^o 

witnesses, the 

verdict not pre- 

^ ~ eisely conform- 

j NoTT, J. delivered the opinion of the Court i"6*««w»cr. 

This was an action of assumpsit, brought by 
the plaintiff^ who is a carpenter, on a quantum 
meruit^ for building two stores, for the defendants. 
The only qupstioa was the value of the work. A 
witness, on the part of the plaintifl^ swore, that he 
measured the work, and jGrom a calculation which 
he had made, it was worth 2.^60 dollars, which, 
after deducting the payments made by defen- 
dants, left a balance of 913 dollars, for which this 
action was brought . This witness was admitted 
to be weU , JiBed, to me«»re .nd estimate 
the value of the work, and as a witness, was en- 
titled td confidence. On the part of the defen- 
dants, a witness swore, that he Jiad built a store 
for them, of about the same dimensions, for 1050 
dollars. He had not, however, examined or 
measured this work. The difference in the esti- 
mate of the two witnesses, was 460 dollars, being 
230 dollars in the value of the work, on each 
store. The Jury made a deduction of 100 dol- 
lars from the whole amount, making the value of 



366 



REPORTS OF JUDICIAL DECISIONS 



MIcbMlEUtfd 
T. Mtrtia k Co. 



cvAELsiTov, the work, on each. 180 dollars more ^han defen- 

May, 1817. ' ^ 

dantfl* witness had built such a store for. 

The only ground for a new trial, is, that the Ju- 
ry have found a verdict too high by about 360 
dolhirs. But in the work ot two buildings of this 
SOTt, the mode of finishing them, the difierent ar- 
rangement in the internal structure and subdivi- 
sions of the rooms, would easily make the difier- 
ence of price here contended for. Besides, the 
defendants' witness had not actually measured the 
work : perhaps he did hifi work pn a special con* 
tract, and a person may cdways get w&tk dooe 
cheaper in that way. 

Upon the whole, it was a case proper for ibe 
consideration of a Jury, and there does m^ ap- 
pear to be any good grpund to disturb their ver- 
dict. New trial refused. 

K. L. Simons^ for the motion. 

Hayne, contra. • 
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I * ClAKLEftTOtr, 

May, 1817. 

BisYJAMm MoopiE agamt Joh^ Morrall; v,^v-"%^ 

BeBuimiD Moodic 

T. • 

John Ho^p^L 

This case was tried before Mr. Justice Grimke^ ^, — ZTT 

' A protested oote 

at Coosawhatchie, in April Tewn, 1813. ?oS:fSd^^.5SS; 

. ^A» r -J. > A andpayablethere. 

TJjis was an action of assumpsit on two notes J^th^ ^Jw iJ 
of hand, both dated at Charleston, 1 4th Mareh^ wfer^'i'^SS 

_ _ -m -n J* ^^A^ 1 11 endorser, wbea 

1804; the first, payable for 2092 dollars 50 cents, ^^^* ^"^jjr 
60 days after date ; the other, for 6277 dollars 50 2?rDd 'SLSSr;. 

_ • ^ •■■■•■ ■"** ^^^ being 

cents, payable 1 May, 1805, and endorsed bjr de- Sj^^^^^^/^^i^Jjj 
fendant, Mr, MorraU. The first note was pro- tJTdiSSe^f^M 

_^ left notice and 

tested by George Reidy notary public, on I6thfw^^tte^p^ 
May, 1804, who called at the maker^s house, in w^teids^cient 

*' to charge him. 

Charleston, where the endorser, Mr. Morratt^y^^l^ ,^ 
lodged when in town, and presented the note to dSTe*' tS puS!^ 

'^ , ' * tifftook a confet- 

Mrs. jlUston, who gave for answer thait Mr. jUkton, Jj^ ^e^dHSSS^ 
the maker, and Mr. MorralL the endorser, were SSjmentirheiS 

^ ^ ^ that the endorser 

both out of town, and that she could not pay the SIriS.~''^ ^ 
note ; whereupon a copy of the protest was left 
for the endorser. The second note, for 6277 
dollars 50 cents, was protested by George Reid^ 
the notary, on 4th May, 1805, who demanded 
payment of the vendorser, Mr. Morrall himself, at 
Mr. AJhtofCsy who was out of town, (and for whom 
a written notice was left,) but the endorser'^ re- 
fused payment. Whereupon actions were broilght 
in Beaufort District, both against the drawer and 
endorser. 

On the 30th May, 1805, the holder of these 
notes, Mr. Moodie^ the plaintiff*, took a confession 
of judgment from the maker of the notes, Mr. 
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: ciAtLKrroii. JUkton^ for the whole amount of both notes ; to 

May. 1817. ' ' 

'^^^'v^^^ wit, for the sum of 4079 dollars 9 1 cents, pajable 
joinii;>rnu ^^^ March, 1806, and the residue payable the 

1 4th March, 1 807. The suit stffl went on against 

the endorser, Mr. MorraO^ for the whole amount 
of both notes. At the trial before Mr. Justice 
Grimki^ an objection was taken for the want of 
due notice of non-payment by the maker, to the 
endorser, but overruled by the Judge, who was 
of opinion the notice was sufficient It was then 
contended, that the indulgence given by the 
holder to the maker of these notes, and taking a 
confession of judgment in manner above men- 
tioned, exonerated and discharged the endorser. 
And of this opinion was the Judge who tried the 
cause ; and the Jury found for the defendant ac-- 
cordingly. 

This is, therefore, a motion for a new trials 
on the grounds, 1st That the notice of non-pay- 
ment by the drawer was not legal. 2d. That 
the giving day to the maker, and taking the con- 
fession of judgment, did not exonerate the en-* 
dorser. 

Bat, J. delivered the opinion of the Court. 

Miave considered this first ground, and have 
no hesitation in saying, that in my opinion the 
notice was sufficient of the non-payment by the 
drawer, to the endorser. Charleston being the 
place where the note was drawn and endorsed, 
shall be presumed to be the residence of both 
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for every mercantile purpose; and \he use of ^^**^*|»<>»» 
due diligence to find out either ol them there, n^^v-^/ 
will answer the demands of the law upon this johnMormiL 
subject. It would be a monstrous incouTenience -~'-— ~*- 
and embarrassment to commerce, if the holder 
of ^ bill or a note was obliged to travel aU over 
the world, to find out the drawer or endorser, 
in order to give him notice of the non-payment. 

1 take it, there&re, to be a well established ' 
rule of mercantile law at this day, that the use 
of due diligence in the place or city where the 
Jl>ill is drawuy to find out either drawer or en- 
dorser, is all that is requisite* The cases cited 
from Chitty on BiHs^ 168—1 Johnson^ 294 — and 

2 JYeu)^yof4c Term Bep. 129— are full to this 
points In the present instance, Mr. Reid^ the 
notary, proved that, after the time for payment 
of the first note expired, he called at the house 
of Mr. AUston^ the maker, where Mr. Morrallj 
the endorser, usually resided when in town, 
and inquired for both maker and endorser, of 
the wife of the maker, and demanded payment 
of the note, who refused payment, but informecl 
the notary they were both out of town. Where* 
upon he, the notary, left a copy of the protest 
at Mr. AUstmi^s house for Mr. Morrall^ the aen- 
dorser. This, in my opinion, is coming up not 
cjnly to the rule laid down in the above cases, 
but is going a great deal further, and shows that 
every pos^ble diligence was used which the na-» 
ture ' of the case could admit of; and that r§a« 

voii. h 3 A 
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CRAiiLB<To«. Bonable notice was actually left for the endorser 
^^"^^"^ in the most proper train imaginable for its dulj 
. w :i .. reacbuiff his bands. 

— ' 2d. With respect to the second ground, of 

giving day to the maker of the note, and takitig 
a new *8ecurity, I have no doubt, from the Jbest 
view I can take of the subject, that it exonerated 
and discharged the endorser, as it had an evi-^ 
dent tendency to put off to a distant and remote 
period the payment of the money he i/fas so 
highly interested in seeing speedily discharged. 
It is scarcely to be presumed that any man Would 
be so incautious and unwise as to endorse a note 
or bill unless he believed that the maker was abJe 
to take it up and pay the amount immediately, 
upon a failure of payment or acceptance ; and 
unless he believed also that the holder would 
lose no time in his endeavours to recover with- 
out loss of time from the maker, in case of non- 
payment. Any delay, therefore, on the part of 
the holder, in his attempts to recover against 
the principal, is an injury done to the endorser 
as a collateral undertaker, and lessens his 
chance of indemnity ; for these reasons, the law 
enjoins great punctuality and diligence on the 
parj of every holder of a bill or note. Hence 
it results, that every indulgence given by such 
holder, by giving further day, or taking a new 
security, releases the endorser. 

In our own Courts it has been determined so 
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early as the year 179l,(l5ay,176,)thatgivingnew .^Jity^ST?"' 
credit, or ffiving time to the maker, exonerates the '^^^^'^""^^ 

^ o ^ Beojamiu Moodie 

endorser. This decision was bottomed upon the j^h„ ^^,^, 
authority ofTindallvs.Broum — 1 Dumf. and East, where time is 
167— where it was held, that if the holder gives 111^^%^'^ 

, - - r •11 T p cepter, the en- 

time to the accepter ot a bill or drawer oi a jorser is ipw 

* Jaeto discharged, 

note, after it has been dishonoured, the endor- Jil^'eoYc^Sd t£ 

, __ i--r terms on which it 

ser IS discharged. Late authorities have con- »^8™2®^j'b.ej)e- 
firmed this position. In 2 Henry Black, Reports^ °'^' 

m 

163, it is said, where time is givQn, and securi- 
ty taken by the holder of a note, it discharges 
the endorser. And the question in this, and in ^ 

every other similar case, is not, whether the 
endorser is benefitted or not, but whether time 
is given, and a new security tak^n or not ? 

This doctrine appears to have been confirmed 
by a great variety of authorities. Chiity on Bills, 
619; 8 Easfs Rep. 576; 3 Bos. 8r Puller, 362; 
and 3 Esp. Rep. 46 and 49 ; and many other au- 
thorities. ' 

The case under consideration is a remarka- 
ble one. Instead of taking a new bill for the 
speedy payment of the money, or any other 
security likely to be fulfilled in a short period, 
which might in some cases have been some kind 
of excuse for a reasonable delay, twelve mt)nths 
are given for payment of part of the debt by the 
holder, and two years for the residue. This 
appears to me to be so much out of the line of 
all mercantile transactions, as totally to have 
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ciAiL«m», exonerated the endorser from all responsible 
, v/ I am therefore of opinion, that the verdict of 

John MorriJI. ■ ** * ^ 

——-the Jury 'should remain at rest, and that there 
should be no new triaL 

The other J udges doncurred^ 

Hayne^ for the motion. 

T. S* Grimkey contnu 
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Chablbstom/ 
May, 1817. 

John Sharpe, Endorsee, against Edward Bingley. '^^^''"^^ 

^ Sbarpe, eDdonee* 

V. 

Edward Biodey. 

This was an action of assumpsit against ^^^^^^^^^ 
an endorser of a note of hand, tried before Mr. SSai^ wSlf midS 

the protest beiDj 

Justice Cdkock^ in May Term, 1814. f^* ^ ^^^ 

The defence in this case wa? laches in not S^%**bis rIcSS 

^ . book, testified 

giving due notice of this non-payment of the note *^^^J«^^^p;«" 

..1 1 t t*t 3 •■ '* J.' A dorser, tboucb 

to the endorser : and aiterwards ffivinff time to the cicpk wouw 

^ ^ not otherwise 

the drawer to pay the money, and receiving {'jJlj^Theg^'S 

.•1 1 n I t • .'ji '• j^ A ^ sufficient evi- 

partial payments Jrom him, with promise not todence, under the 

* Mr »f. ^ 1. circunostaaces. 

look to the endorser, till the drawer became in- thJ*'Jote'**hlviS[ 
solvent. The evidence of notice, was the clerk wments ''fnlin 

f ~ the maker, and 

of the notary, who protested the note, (then de- feoc^*from^S!; 
ceased:) he produced the book in which the pro"JSe\to\iin 

y - MT not to call on the 

proceedings of the notary was recorded, and fu°ai"^yment ut 
swore that from the proceedings in that book, •houw becomeV 

X ^ solvent, was eri- 

atid the habits of th§ notary's office in setting cJedft ^'^to* °h« 
down the initials of the names of the clerks by ^^tedtodischm* 

•''the endorser. 

whom notices were served, he was certain he 
must have served the defendant with notice of the 
non-payment, or left it at his place of residence, 
but had not at first any recollection in his mind 
of the circumstance ; but after looking at the 
book attentively, he said he could undertake to 
swear that he had served the notice. This was 
deemed by the presiding Judge sufficient notice 
to the endorser of non-payment. 

It afterwards appeared, from the testimony 
of the drawer, who had become insolvent, and 
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ciARLESToic. taken the benefit of the insolvent act, and who 

v^^^^^ had been released by the defendant, that after 

r "*** this note had fallen due he made a payment to 

Edward Binglef. ^^ _ . 

— ■ the plaintiff^ who then gave him further time to 

pay the balance, and promised not to call upoa 
the endorser ; that he mad^ him a second pay- 
ment about twelve months after, and tbat in con- 
sequence thereof the plaintiff* did not call upon 
the endorser till near four yeaars thereafter, when 
in the mean time he had become insolvent. 
When the testimony closed, the presiding Judge 
charged the Jury, that after the endorser had 
been fixed by due notice, which had been done 
in the present instance, a new credit by the 
holder to the drawer, or partial payments after- 
wards, Would not exonerate the endorser frosEi 
his liability, and tha^ the promisb to the drawer 
not to call upon the endorser, was not a release 
6r discharge from the holder. The Jury, there- 
fore, found for the plaintiff the balance of the 
note, .after deducting the partial payment, 
with ij(iterest. This is, therefotre, a motion 
for a new trial, on the grounds : 1st. That 
there was no legal proof of notice to the eador- 
ser of non-payment of the note. 2d. For inisdi- 
rection in charging the Jury, that giving a new 
credit to the drawer, and receiving partial pay- 
ments from him,: with a promise not to call upon 
the endorser, did ^ot exonerate the endorser? after 
having been fixed for the payxnent 
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Bay, J. delivered the opinion of the Court. ^Ma"" n"* 
1st. Upon this first ground I, am of opinion, ^^^^^^^^ 

, ' • , .J , . Sharpe, endorsee, 

that the same pnnciples which wei*e laid down udwarti'^Bhi^ey. 

in Moodte and MorrcdPs case will apply in the " — ' 

present one ; and that the presiding Judge very 
pi-operly decided, that the notice proved by the 
clerk of the notary, (who had lately departed 
this life,) was good and legal notice. 

2d. Upon the second ground I am ohliged to 
differ from him in opinion, and am inclined to 
think he has laid down the law too rigidly against 
Endorsers in the present instance. The same 
grounds were taken exactly in the case o{ JUoodie 
and Morrall which have been takfen here, and the 
Opinion of the majority of the Court in that case 
was, that giving day for payment, and taking a 
new security, exonerated the endorser; and in 
the present case, giving a new credit for near 
four years, till ^e drawer became insolvent, 
and receiving two ''partial piayinents from the 
drawer, with a promise not to look to the en- 
dorser, conipletely exonerated the defendant. 
Nay, I am induced ^o believe, that this is still a 
stronger case than the other, in favour of the 
endorser ; for here there was an express engage- - 
ment on the part of the holder, in consideration 
of the partial payments, not to look to the en- 
dorser; and I would beg.leave to ask, is there 
any good reason to say that a man shall not be 
bound by his contract in a case of this kind as 
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ciABLEtiTo*, well as in every other case of contract? I cob- 

. May. 1817. •' 

^^^v-^^ fess I can see none. There is still a fbrtber 
r/n 1. 1 ground in this case, which did not appear m the 
. — case of Moodie and MorraU; and that is, that 
the holder in this case received two partial pay- 
' ^merits, at more than the distance of twelve 
months from each otRer, which was taking upon 
himself to give the whole credit to the drawer 
of the note. In 2d. Str. 745, it is laid down that 
if a part of a note is received of the drawer, it 
b giving the whole credit to the drawer, and 
absolutely discharges the endorser; so that he 
cannot be resorted to for the rest. The same 
doctriae is laid down in 1 Will. 48; that is, if 
the endorser receives part of the money ujpon a 
note of the drawer, he takes upon himself to 
give credit for the whole to the drawer^ and it 
discharges the endorser absolutely. This last 
ground, however, appeals to be doubtful; for 
although the authorities therein referred to are 
express and positive, yet later authorities lay 
doven the law otherwise ; and that receipt of 
part from the drawer will riot exonerate the en- 
dorser when no further day is given for payments 
For all these reasotis, F am of opinion, that the 
verdict should be set s^side, Snd a new trial 
granted. 

JSTott, ColcQck^ and Cheves^ J. concurred in the 
opinion, that a new trial ought to be granted, on 
the ground that there was evidence which shpald 
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Sharpe, endonee» 



have gone to the Jury, of anew credit to the ^^JKiy^Yg^?*' 
drawer. 

Johnson^ J. I am opposed to the motion, on ^^^ bi^^i^ 
the ground that there was not any evidence of 
a legal indulgence given to the payee. 

K. L. Simons^ for the motion. 

Winstardey^ contra. 
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ClAlLtBTOir, 
M»J, 1817. 

Wilton kPsul 

▼. 
Jobn A. AMoo. 



Wilson and Paul, again$t John A. Ax-ston. 



— ^— Cheves J. delivered the opinion of the Court 

PliioUar hiving • ■ . i • i • 

Obtained a Tcrdkt jn this CRsc, which was an action on a promise 

(Ml a promissory JT 

!SJio1ftorl"e * sory note, a verdict was obtained for the plain- 

trlal was pending, . ^v» ^^ 

bte jJiT^t.:^ t»ffs at Georgetown, in Term, 18—; and 

to b wid ^pr?pMty a motion for a new trial was made by the de- 

accordins to the i . ■ 

SMot?^Dthed£- fef^dant, which suspended the power of the plain- 
t?in*for**ncw*tr?aT. tiffs to Fccovcr thc demand, from that time to the 

claim rrom the 

iSS!4st° b'rot.sb! present term, when the motion was discharged, 
of'the^dismisMK Notwithstanding the motion for a new trial, the 

under any law or ^ ^ 

£Sd'prio?'S.the plaintiffs entered up their judgment, sued out 
oftheyew!?i6<f their execution, and lodged it to bind property, 
according to the rule of Court on that sub- 
ject. 

* ^ The counsel for the plaintiffs now moves this 

Court to increase the damages, by allowing inte- 
rest from the entering up of judgment, to the day 
when the motion for a new trial was discharged. 
The principal authorities pn which he claims 
this allowance of interest, are the English sta- 
tutes allowing damages in cases in error, and the 
English cases which have been decided under 
those statutes. These statutes are found in our 
statute-book, and it is therefore, contended are 

•By'this act, interest on the amount recoyeredin law or equity, isgi- 
▼•n against the defendant, who shall interpose an appeal, which shall be 
decided against him, or if he withdraw the appeal. And by anolher act 
of that Session, the principal sum of all judgments or decrees thereafter 
to be obtaiied, shall carry interest. 
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Wilson & Patil 

V. 



of force in this particular, in this state. All the ^JfJ'^'iy;?** 

English cases which the counsel has cited, are 

cases in error, as are all the cases in the Courts ^^^^^^ ^,^^^ 

of the United States, except the case Df The Peo- 

pie vs. Gaine. (1 Johnson's Rep. 343.) In that 
case the judgment was evidently not entered up. 
T^his fact is not expressly stated, but the report- 
er refers to (1 JohnsorCs Cases^ 27) the case of Vre* 
denberg vs. Hallet Sr Bowne^ for the same decision 
of the same point ; and the illustration aflbrded 
by this case, clearly shows the judgment was not 
entered up in, the case cited, and then it amounts 
to no more than the practice established by /2o- 
binson vs.Blandj (2 Burr^ 1085,) which is our own 
established practice, viz. that interest may be al- 
lowed to the time of judgment. 

The statutes relative to writs of error, cannot, 
in their letter, have any reference to our system^ 
for we have no Court of Errors, and this Court 
exercises few, if any, of the functions of a Court 
of Errors. The ground on which the interest 
now demanded, is claimed in this case, is the de- 
lay occasioned by a motion for a new trial, which 
is not at all in the nature of proceedings in error. 
These statutes, too, have never been adopted on 
this point, in any manner whatever in our prac- 
tice, and cannot, therefore, be considered in 
any point of view of force — I mean on this point. 

If tiie plaintifls had not entered up their judg- 
ment, they might now have claimed interest to 
the entering up of judgment ; but they have made 
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c»*«i.wTo», their election, and taken the advantages afibrd- 

'^^^^'"^^ ed by our rule of Court, which authorized them 

John a'' Alston. ^^ entex up judgment, and lodg^ their execution, 

to bind the defendant's property; and the nature 

of our legal proceedings, and our established 
practice preclude them, in cases which occurred 
before the late acts of Assembly, from enjoyii^ 
both. 

We are all, therefore, clearly of opinion the 
motion ought not to be granted. 
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•VAlLBSTOIf, 

May, 1817- 

William Ellerbe, against Course and Marvin. ^^^'-^^ 

^ WilliaiB EllcTbe 



V. 

Course & Marvio. 



This case was tried before Mr. Justice CoU ^^ 

Where notice 

coch^ at Georgetown^ in November Term, 1 814. ™wS'S? a wi! 

• which had been 

In April, 181 1, the defendants, who were mer- Jfoufi^^i^epaw 
chants in Georscetown, purchased a quantity of LiMtoiTfOT fot^ 

^ , ^ ^ mails to give for- 

com of the plaintiff^ for and on account of Hun- Sng"**" wtuaiiy 
ter &c RosSj of Charleston, and drew a bill of ex- hSd^tJITiDijor" 

ty of the Court 

change on them in favour of the plaintiff for the J£j ^n^^!'^^l 
amount, payable thirty days after sight ; and this fA)i/circu5MjS 
action was brought to recover the amount of the IS!J'e"*the^agSSte 
bill ; on the 2d of May following, the defendants ^ letug aiso a- 

•' ' o^ ^ gents of the drav- 

wrote to Coit 8r Friaser in Charleston, enclosing *"• 
the bill and a letter, written by the plaintiff, to 
them ; and amongst other things, says, " Capt. E. 
(the plaintiff,) is much in want of cash, and we 
stated to him the probability that the draft could 
be discounted," &c. The bill was accepted by 
Himier 8r Ross^ and was payable, allowing three 
days grace, on the 1 1th June; on the lith of May, 
the defendant, Course^ wrote to the plaintiff, stat- 
ing tHat he had been advised by Coit &r Fraser 
that they were unable to get the bill discounted, 
and adds, "the draft becomes due on the 8th 
June, when it must be paid ; I am informed Mr. 
Coit is on his way down ; as he passes will see 
him, and request his attention in procuring the 
amount, and take charge of it for you," &c. Fra- 
ser^ of the house of Coit 8r Fraser^ who was ex- 
amined as a witness, in answer to a question put 
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cjAtLMTM. to him with regard to the agency of the house of 

^^^v^^/ Coit 8r Fraser in this transaction, said, " we did 

cottnekMtrTio ^^^rcise an agency ; the draft was sent to us to 

be negociated, we received it from Course 8^" 

Marvin^ and corresponded with them entirely on 
the subject ; and on or about the 26th May, 1811, 
before the bill became payable, I gave personal 
notice to Marvin^ of the house oi Course &r Marvin, 
and to Course^ on or about the 28th of the same 
month, that the draft would not be paid, and 
particularly requested them to take it out of 
our hands, and place it in the hands of some 
other friends in Charleston, which they refused 
to do.'* On the 27th May, defendants wrote to 
Coit &r Fraser^ wherein they say, " Mr. Fraser no 
doubt informed you that we declined receiving 
our order on Hunter &r JRoss^ which was placed 
with you by Mr. EUerbe (the plaintiff;) our A.M. 
was absent at the time of that transaction, and 
does not know whether we are liable in case of 
non-payment by Hunter 8^ Ross ; Mr. C. being 
now in the country, we thought we should, hy 
receiving it, make ourselves liable whether we 
were so before or not." The bill was protested 
for non-payment, on the 11th of June ; but Coit 
&r Fraser^ in whose hands it was, neglected to give 
the defendants notice until the 20th, although 
several mails had passed between Charleston 
and Georgetown in the interim. The Jury, on 
this evidence, found a verdict for the plaintiff^ for 
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the amount of the bill, and a motion was made ^SiSr^?^',;"' ^ 

for a new trial. 



William EUerbtt 

T. 

Oourse & Mtrvin. 



Johnson, J. delivered the opinion of the Court. "" 
The grounds relied upon in support of the mo- 
tion in this case, are, 1st, that tiotice of the pro* 
test for non-payment was not given in time, and 
was not superseded by the notice of the 26th and 
27th of May*, that the bill would not he paid ; 2d, 
that the evidence was not sufficient to authorize 
the conclusion that Coit &r Fraser acted in this bu- 
siness as the agents of the defendants, which, if 
true, it is admitted, would supersede the necessi- 
ty of formal notice. 

It is a legal presumption, that where one man 
draws a bill on another, that the drawee has 
funds of the drawer's in his hands ; the earliest 
possible notice, therefore, of the default of the 
drawee, is in mercantile transactions particular- 
ly necessary for the purpose of enabling the 
drawer to secure himself in case of failure ; per- 
haps, then, in legal strictness, the notice of 
the 20th of June, of the non-payment of the 
bill in question, nine days after default had been 
made, when several mails had passed between 
the two places in the interim, did not amount to 
notice in due time. But taking all the circum- 
stances together, it becomes rather a question 
of diligence, than the mere insulated question of 
notice ; generally, notice constitutes an essential 
ingredient in a question of diligence, but not al- 
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^Ji^y^Zi^* wajB ; the drawer or endorser maj, by his ovrn 
^'^^^''"^^ act. render it unnecessary, as where he knowa 

WiUitmEilcrbe . "^ 

Court. uMtTTin. <>f thc insolvencj of the drawee, and promises to 
pay — Chiity on Bills ^ 163, 198. It is dispensed 
with, because a knowledge of the fact could not 
put the drawer in a better situation. The de- 
fendants\ in this case, knew that Hunter &■ Ross 
had failed, and that the bill would not be paid, 
and although they have not in toticTem verbis pro- 
mised to pay, yet they refused to do so, on a 
ground, which it is not now pretended can avail 
them : not because they were desirous that the 
plaintiff* should follow up Hunter Sr Ross to the 
last moment with the bill, but because they 
thought it doubtful whether they were Jiabie in 
any event : and although 1 am not prepared to say, 
that the notice that the bill would not be paid, 
after it had been accepted, would wholly dis- 
pense with notice of non-payment, yet in a doubt- 
ful case, when coupled with the subsequent no- 
tice, it ought to have^its weight, and the defen- 
dants ought not to complain,- because they by 
their admission in their letter of the 27th of May, 

■ 

knew what would be the fate of the bill. 

This case, then, must depend on the question, 
whether Coit 8r Fraser were the agents of the 
plaintiff* or defendants, in negociating this bill. 
The only circumstances which go to show that 
they acted as the agent of the plaintiff^ are, that 
they were in possession of the bill which was 
drawn iq his favour, and his, having written to 
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Ihem at the time the bill was forwarded to them, ^Itly^Ti^: 
for this letter was not in evidence, nor has its J;f^^^ 

, William EUerbe 

contents transpired. Opposed to these circum- course &Marvm. 
stances, and to prove that they acted as the*"""" 
agents of the defendants, are the following. Ist^ 
that the bill was sent them by the defendants^ 
with instructions to endeavour to get it discount- 
ed at the bank. 2dly, in their letter of the 14th 
of May, they say they will see Coit, and request 
his attention, in procuring the amount, and to 
take charge of it for the plaintiff 3d,^ that Coit 
8r Fraser^ received all the instructions which 
have come to view from them, and corresponded ^ 

with them, altogether in relation to it* These 
facts furnish in tny mind a strong presumption^ 
that the defendants took upon themselves, in the 
first instance, the negociation of the bill, and that 
they constituted Coit 8r Fraser their agents, for 
that purpose ; and I think it fair to presume, that 
the plaintiff's letter accompanying the bill, was 
nothing more than instructions, how to dispose of 
the funds, when received ; &nd this presumption 
is strengthened by the fact, that the plaintiff re- 
sided in the country^ at a great distance from 
Charleston^ and was proba)>ly a stranger to them^ 
if, then, they are to be viewed in the character 
of the defendant's agents, no notice of non-pay- 
ment Was necessary, as it is a well known rule, 
that notice to the agent, is notice to the principal, 
on the subject matter of the agency. But if the 
evidence of the fact, was even more doubtful than 

¥0L. I. 3 C 
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cvARLx^Toif , I conceive it; to be? I should still feel disposed to 

BmM^t 1817. ^ /• y» 

^^-vw support the verdict, as it was a questioD of ract, 
wu««EH«b. ^^ . j^^ j^ ^^ J ^^^ ^^ jj^^ proper judges; 

' and they have determined it. 

I am, therefore, of opinion, that the motion for 
a new trial, ought not to be granted. 
Bay^ JVb//, and Cokock^ J. concurred. 



contrt. 



ch«vMw luit. Cheves, J. The questicHis in this case, are, 

1 St. Whether the defendants received due no- 
tice of the non-payment of the bill ? 

2d. If not, did any of the circumstances of the 
case, render this notice unnecessary ? 

1st. It has been conceded by the counsel for 
the plaintiff, and with great propriety, that as a 
general question, the notice was in itself insuffi- 
cient. There is no reason which can make no- 
iice necessary, between Savannah and Charles- 
ton, or Philadelphia and New- York, which will 
not equally apply between Georgetown and 
Charleston. We have adopted the English doc- 
trine, in its fullest extent, in relation to promis- 
sory notes, and foreign bills of exchange, among 
which we include, bills drawn in one state on 
another ; and I do not know that we either have 
made, or ought to make, any distinction between 
those and inland bills. It was indirectly thrown 
out in the argument by the plaintiff's counsel, 
that the plaintiff was a planter, a resident of the 
country, not engaged in mercantile {(ursuitSf and 
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therefore augtit not to be bound by the strictness ^it^^^^^* 
of the rule. " v^n^-x/ 

WUliam SlleriM 

This is, as a general question, a very serious cour.e&Maryin. 
one, if it be the subject of doubt. You may, per- — — — 
haps, class contracts, and exempt certain kinds 
from the operation of the rule, though, I fear, it 
will be found very difficult But, if planters deal . 
in bills of exchange, I do rtot see how they can be 
separated from other classes of citizens. Already 
no distinction has been made between them and 
other persons, in bank transactions, and other 
mercantile acts, where they have claimed to be 
exonerated^ for want of ndtice ; and cap they 
claim the advantage, without taking upon them- 
selves the- concomitant burden ? But it is unne- 
cessary to say any thing upon thid distinction, in 
this case ; for this transaction was not between . 
the plaintiff and the defendants, but between his 
agents, who were regular merchants, and the de- 
fendants } and so it will be, in most instances like 
the present, if not in all. A planter will rarely 
collect bills of exchange himsel£ We are pre- 
pared then^ unaffected by this embarrassing pre- 
judice, io decide this case^ If this is to be treat- 
ed like other cases, notice we^s t^ecessaty, as a 
general priiuciple. Was it then given in due time ? 
The bill was payable, on the 8— -Iltb June, and 
the earliest notice the defendant received, was 
by the letter of Coit 4" Frmevj dated 20th of the 
same month. We have adopted, as have almost 
all other commercial cities of the United States, 
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cjAWMTOK, relation to the accepter. Now it is a necessarj 



presumption, that Coit Sr Fraserj having no di- 
ceunefcMtrviD '^ctiotts noF instructions, knew nothing on the 



"- subject, and thej had no authoritj, i£ ihey did. 
The drawers might have been on the point of 
making a large shipment of produce to the ac- 
cepter, which they might have detained. A 
thousand circumstances of this kind might have 
made it infinitelj important to them to hare 
known pelrsonallj the ^faict This matter is so 
well understood and established, that the law 
will not suffer the inquiry of less or more in con- 
sidering the importance of notice. Neither the 
death, bankruptcy, or known insolvency of the 
accepter, will dispense with notice to the drawer, 
Chitttf, 166. 

But it is said, the defendants themselves wer^ 
the plaintiff's agents, so far that even his own 
knowledge of the transaction was to come 
through them. I think the evidence only esta- 
blishes, that they were willing to serve the plain*- 
tiff by acts of kindness and civility. But admit- 
ting this fact, it only bound them to communi- 
cate to the plaintiff what they received, and on- 
ly bound them otherwise to the extent of what 
was communicated to them. They were not 
made responsible for the omissions of other 
agents, and for what they did not know. It i& 
said, the defendants did not originally mean to 
make this defence ; that they intended to con- 
tend the bill was void for want of consideratiou^ 
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It is a sufficient answer to this, that they now ciAMMto*, 

' J May, 1817. 

contend they are exonerated for want of notice. ^*^v-^^ 
They are not incompatible, and one does not course & Marvin 

prechide the other. The first is untenable, for 

the very reason that the last, ought to be sus^ 
tained — because it is a mercantile transaction* 
It is further said, that the defei^dants were in- 
formed before the bill became due, that the biH 
would not be paid^ and, therefore, notice was 
unnecessary. There is certainly no legal foun- 
dation for this ground. Knowledge, even after 
the bill had been dishonoured, of that precise 
fact, would not dispense with notice, {SehcyrCs 
MsiPrius^ 355^ and TindaUvs.Broum, T.jRgo.l67.) 
But this very ground has been expressly over- 
ruled, (3 CampbeWs Reports^ 107, Baker yq. Birch.) 
It is argued, that these were questions of fact 
for the Jury; that they have decided them, and 
that the verdict ought not to be disturbed. I 
have repeatedly said, I will not nicely scan evi- 
dence on which a Jury has passed : but, gene- 
rally, it is as much the duty of the Court to 
grant a new trial where the verdict is clearly 
against the weight of evidence, as it fs on a point 
of law ; and this, I think, is the case here. The 
Court should always grant a new trial where a 
fair trial 'of the merits of the case has not been 
had. Now, in this case, no trial can be fair in 
which the letter of the plaintiff to Coii Sr Fraser 
is suppressed, which contains, beyond question^ 
evidence that would show unequivocally, whe- 
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*5u "isn*'* *^^^ ^^ ^ Fraser were the agents of the plain- 

>^^^^^ tiff or not ; and if there were not another cir- 

conrMfcMwvito. cumstance in the case which demanded k new 

trial, i should think it required bjthis alone, 

unless it were shown that the plaintiff could not 
produce this letter. 

I am of opinion a new trial ought to be grant* 
ed. 

Gadsden and Richardson^ for the motion. 

■i 

Ktng^ contra. 



* » 



■*' 
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CBAKLS8T0N» 
May, 1817. 

fiouRS and Bascom«e again^tAhjsiXMaDZK Watson. ^•^^''-^/ 

Qours&Bascombe 
Watson. 

This was an action of assumpsit, for goods ''^■^; — ""t 

. r 7 O A person bny- 

sord and delivered, with the common money l?MkL^t!^**h2 

mi •Ti/»' ma X * (touble pieoes de- 

counts. The case was' tried before Mr. Justice ilT^tl*" f^i^ 

mistake of th4> 

Cokoek, at Charleston, in May Tenn, 1814. bm^iX^lJ^- 

. . - /» 1 ^*y *^® goods. 

It appeared, in evidence, that the defendant ^covlftlfc "S? 

•1 1 J /• ^1 1 • j»/3f» it • 1 • • /•ference of value 

bou£cht 01 the plamtiiis three Binele pieces of between single 

° r s 01: ^ jn(j double pie- 

stockinet ; but their, clerk, by mistake, deliver- SuDt"Sr"?<2to 

i-|. 1 11 ». •• i/>*i FT • sold and deliver- 

ea him double pieces instead of sin&:le. Havmr ed,8tiiiuoderthat 

* ' " . ♦ ^ fw money bad 

shortly after discovered the mistake, lie applied »°**'e«»^«^- 
to the defenda:nt to return the goods, and oflfered 
him his money again. But he refused either to 
return the articles, or to pay for them, saying tha^t 
he had sold them, and could not return them ; 
and that he had already paid for them, and had 
got a receipt in fqlL The Jury gave the plain- 
tiffs a verdict, pursuant to the direction of the 
CJourt, for |;he diflference of price between doi|- 
ble and single pieces. A motion for a new trial 
was then made, on the ground of misdirection in 
the Judge, and because the verdict was contrary 
to law and evidence. * 



NoTT, J. delivered the opinion of the Court. 

If the mista^;, in this case, had been in the 
quality of the a:rticles only, I am incline^ to think 
the plaintiff would have been without redress, 
unless application had been made to the defend- 
ant, before he had sold or made use of them. 

VOL. I. 3D 
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For every persoais supposed to know the price 
of his own goods ; and the cheapness of the arti- 
cle, may he the principal inducement of the jHif" 
chaser |p huy. But where it depeads upon quan- 
tity or number, so that he must have beea sensi-' 
ble of the mistake, and knew that he had receiT-* 
ed twice as much as he was entitled to, conunoa 
honesty required ths^ he should have returned 
the surplus, or paid for it. And the keejMDg of 
the goods, and conTerting them to his own use, 
amounted to a tacit consent on his part, that he 
vould pay for them; and the law will imply a 
promise to do so*. Wherever one person has got 
the moaey of another by fraud, extortion, or hy 
taking an undue advantage of the plainti^s situ- 
ation, OP in any other manner, in which, ex equo 
$1 bano^ he ought not to retain it; an action for mo* 
oey had and received, will lie to recover it back. 
Where a person has received mmiey mJafidei, the 
law will raise an implied promise to pay to 4e 
person entitled to receive it, notwithstanding the 
uniform and express declarations of the d«fend- 
Mit, to the contrary. I am of opinion that the 
plaintiffs are ^entitled to recover either on the 
^ount for goods sold and delivered, or for money 
had and received, for their use, I do not know 
that I am authorized to say th^;, my brethren 
coQcur with me, that the action Could be sustain- 
ed on the count for goods sold and delivered; 
but we all agree that it might on Ihe other count 
And the val^e of the goodfij or the price paid by 
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Wataon. 



Ae defendant for the other half,, might either of «"A*i.»Toir, 

' O '^ May, 1817. 

them have been takeii by the Jury as the measure ^s^^/^-^-^ * 
of damages. 7 Johnson 132, Tuttk vs. Mayo^ 2 ^ "" 
ComynonCont 19.20* 81. There is no doubt '^ 
entertained by 4;he Court, that the plaintiJ9& are 
entitled to recover in some form of action. And 
although I am not disposed to extend the princi- 
ple, that a new trial ought not to b^ granted, 
where justice has been done, although there may 
be some technical objections, jeU in this case, I 
f^hould feel dii^posed to gay with Chief Justice .. 
Wilmot, ^Hhe Court will not look with eagle'f 
eyes, to see whether the evidence applies exact* 
ly or not td the case ; when they see that the 
plaiiitiff has obtained a verdict for such damageer- 
as he deserves, they will establish such verdict, 
if it be possible,'* 
The motion for a new trial mi|st be refused^ 

Kennedy^ for the motion. 

Hayne^ contra. 
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flAlliKSTOtf, 

Mmy, 1817. 
tttuting 

V. 

Porter. 
The owners of 



Samuel Penning against William Porter. 

This was a summary process for the recorerf 
ff'^SiiTiSe d" o^f of the sum of four dollars, paid to the defendant 
LbiTto ^y the through mistake. It appeared on the tr]^l before 

eostioi prosecu- o e j. , 

^rSejurtadietioii Mr. Justlco Colcock^ at Charleston, in 

exdw'iTe "^ ind Term, 181 — , that the plaintiff's slave h^d been 

coiicUitWeto the ' ' * ^ 

SSr«o^'Si*?p prosecuted (before defendant, as a. Justice of 
dwisioD. if under jhc quorum) under the act of this State, called 
th6 negro act, and was duly convicted and pu- 
nished. The defendant claimed and received 

« 

from the plaintiff four dollars, as the costs incur^ 
* red in the said prosecution, . for which this pro- 

cess was brought, and a decree for the plaintiff 
for the four dollars and costa. A mption is now 
made to reverse the decree, on the foftowing 
grounds: 

1st. The charge of the said Porter does not 
exceed the fees allowed by law ; and the act es- 
tablishing the fees of magistrates does npt point 
out any other source from whence the magistrate 
is to be paid. The owner, therefore, is liable. 

2d. That fcr a sum not exceeding six dollars, 
JusticQi of the peace have exclusive and conclu- 
sive jurisdiction, and could maintain an action for 
the recovery of this money. 

3d. As the debt was recoverable before a ma- 
- gistrate, the plaintiff is not entitled to any costs, 

or more than the costs of a magistrate. 
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FeBDiog 

V. 

Sorter. 



CoLcocK, J. delivered the opinion of the Court* ^5J*^*^,°^ 
It is rery clear that the owners of slavte, con- 
victed of offences, are not liable for the costa 
of prosecution, arid that therefore the defendant- 
had no legal right to demand and receive the 
four dollars which he did from the plaintiff! 

The act of 1799 (1 Brevard, 476) give& to the 
magistrates jurisdiction in all matters of contract 
(which is to be considered as embracing as well 
implied as elpress contracts) to twenty dollars; 
and the 5th clause of the act ^Brevard, 24) says,% 
where the demand is above six dollars, there 
may be an ap{>eal ; whence I conclude that the 
jurisdrction to six dollars is exclusive and con*' 
elusive. This, therefore, ih the form of an ac- 
tion for money had and received, was cognizable 
by a magistrate. It was suggested^ however, that 
the case was brought here becapse, as iit wa$ a 
matter in which all the magistrates were con- 
cerned, they would ^ive judgment for these fees 
* in all cases. I have no doubt tha\ when they 
shall be informed that it is the unanimous opi- 
nion of this Court, that they are not entitled to 
recover these fees of the owners of slaves con- 
vict, that they will not attempt to enfllrce the 
payment of them. But should they do so, 'the 
citizen will find a remedy by prohibition, and 
perhaps by indictment, I am of opinion that the 
decree be reversed. 
The othei: J udges concurred. 
J* P. White, for the motion. 
B. F. Hunt, contra. 
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T, 

CftUiou. 



Robert A. DaiQit against John Calhocn. 



' This was an action of trespass, tried before Mr 

It belouss to *^ ' . • 

l?i» ■2;*°to*'?he" Justice , at Charleston, in Term, 

weight of contra- ^ /» x !_• J • r 

djctoyendcnce. 181 — , for taking and carrying away a spar frcmi 
^\ "5 "is; the beach on FoHy Island, which the plaintiff 
Jwi? ef tbS claimed, and which it was alleged was cast ap 

^ffldaouo^^ by the sea and left there; that this spar had be- 
anew trial _ 1 1 • « 

longed to the ship Benson. 

4 It further appeared, by a witness on the part 
of the plaintiff, that the defendant came there 
% * with a captain Bonnell; that he cocked a gan, 
and presented it at the witness, and ordered 
■ some negroes to roll it away, wbich ibey did ; 
that this spar was lying above high water mark* 
Captain Bonnell^ a witness for defendant, testi- 
fied, that he was in want of a spar, and was in- 
formed by defendant that there was one on Folly 
Island; that it had belonged to the ship Benson, 
and that he might have it; that he accordingly 
went down and* brought it away; that CaOunmj 
the defendant, was on the beach when he> the 
witness, brought it away, but did not give any 
assistan<*(e ; that he never went above high wa- 
ter mark. 

The Jury, from this testimony^ thoi^ht pro-* 

per to find a verdict for the defendant. The 

present is a motion for a new trial, on the 

grounds, 

* .'1. That the verdict was contrary to evidence* 
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Darby 

V. 

Collio;n. 
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l. That the Jury ha4 declared, before they ^"arlwon, 

"^ *> ^ "^ May, 1817. 

beard the charge of the Judge, that their mindg 
h&A been made up ; * and that their verdict wais 
contrary to law. -^ 

Bay^ J; delivered the opinion of the Court. 

1. Upon the first grpund^, I am of opinion thoFe 
wa® evidence on both sides. One witness for the 
plaintiff swore, that the defendant was present, 
and ordered the negroes to roll - away the spar, 
agnd another witness swore, on behalf of the de-% 
fendant, that he had no hand in taking this spar 
away; and .that he was on the beach, and did not 
go above high water mat*k. From this view of ^ 
the subject, it was for the Jury to determine in 
which sc^e the weight of evidence prepondera- 
ted ; and as they have found for the defendant, I 
see no legal reason for disturbing the verdict on 
that ground. 

2. There is no doubt but, as the Jury had said 
they had made up their minds before they heard 
the charge of thfe Judge, their conduct in this re- 
spect was improper ; and if this wns a case of 
sufficient importance, it might form a good 
ground for a new trial. But this excess of zeal 
in anticipating the meriti^, might have arisen from 
the nature of the action, and their, being of opi- 
nion that the plaintiff had no right of property to 
the spar, which had belonged to the ship Benson. 
As, however^ these kinds of actions, sounding in 
damages, are sometimes viewed as hard' actions, 
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ciAtLKSTON, especially where no injury has been done to the 
^^0^v^^^ property of the^plaintiflT; and it is often discre- 
^ ^ tionary in the Court to irrant new trials or refuse 
them, as they may seem proper ; and as this ap- 
pears to me to be one of those kinds of cases, I am 
of opinion that the verdict should remain at rest^ 
and that the motion should be ' reiused. And in 
this opinion the rest of the Court concurred. 
J. B. White^ for the motion. 
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CHAlDbB«TO«r« 

luay, ran. 

Orran Byrd ofifata*^ Tebkej^ce O'Hanhn. '^^"v">^ 

® • ?yrd 

V. 

O'Banl^. 



This was a motion made before Mr. Justice ""TT"; — ^ 
Cofcocifc, at Charleston, in January, Term, 1817, J„^;'"X"*c» 

, , _ than dSstrefls for 

to quash the wnt of replevm, on two grounds : 5|°iL7%"SJ 
Ist, That the remedy was unknown to our law, i?g STp^J^nJ^i 

clear and UDequi- 

except in cases of distress for rent ™^e "ISl^ 

2d. Because, if known to our. few, in other "4", "115^ ij: 

, " fendant, (^rhicli 

cases, it cannot lie in this case. £Sispenrbi?rtl? 

quisites,) tlia 
wit of repley^ 

CoLCGCK, J. delivered the opinion of the Court 
The facts which appeared on affidavit, and 
which are deemed important in this case, were ' 
these^ That EUza. the wife of the defendant, 
late EUza Brown^ widpw of Robert i?r(ww, and sis^ 
ter of the plaintiff, became possessed of the ne- 
groes in dispute, by her marriage with Rohert 
Brown. That after the death of the ^aid Robert 
Bromn^ she went to live with her brother, the 
plaintiff, and carried with her these negroes* 
That the brothers of Robert Brown^ conceiving 
they were entitled to the negroes, filed a bill iq 
Equity, and on a supposition, that the plaintiff 
and his sister meant to take the negroes out of 
the state, they were ordered to give security for 
their ibrthcoming, to abide the decree of the 
Court, and that accordingly the plaintiff w%s 90 
bound. That the wife of the defendant left b^r 
brother and the negroes in bi^ possession^ h^ 
being boqnd for their delivery^ 3pon'jafter sh« 
TOL. I, 3 E 
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cmumtov, married the defendant, who, after much trouble 

M A/f 1817. 

and expense, compromised with the Broums^ and 
the bill in Equity was dismissed, and Byrd re- 
- leased from his responsibility. That the plain- 
tifThad never pretended to any claim to the said 
negroes, until the issuing of this writ,' and noir 
produces a bill of sale, from defendant's ivife, 
which, however, appears to be only a colourable 
transfer, without any consideration actually paid, 
and that even since this suit, the plain tiff has said 
he would give up the negroes, if his account was 
paid, (which, he alleges, is due by his sister.) 
That the negroes came voluntarily, as it is said, 
into the defendant's possession, who laid a claim 
to them, when the Sheriff took possession oftbem^ 
Uy virtue ofthis writ, and forbade his interference. 
Whether this remedy can be applied to other 
than cases of distress for rent, will not now be 
decided. But admitting that the remedy maybe 
applied in other cases, I km of opinion it cannot 
apply in this case. 

To entitle the party to the remedy, he must 
prove a clear and unequivocal possession, and an 
actual taking. I ain satisfied with the proof of 
the taking, for it is clear that the defendaDt 
thinks hiinself entitled to the negroes, * and was 
endeavouring to get them from the plaintiff He 
proves himself that they came to him, and 4 do 
hot think the presumption a violent orie, that tbej 
were induc&d to go to him, by some act of hfs. 
Indeed, the nature of the property, and^ the po* 
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licy ofthe country, will always induce such a *5f^*|in'^* 
presumption, under such . circumstances. The 
question tb^en is, has the plaintiff proved an un- 
equivocal possession ? He certainly has not, for ' 
bis possession was not by virtue of his bill of sale, 
which is now used as a mere pretext to get the 
possession. If it had been a fair hona frie trans- 
action, jt was vefy susceptible of proof, for it was 
alleged, and not contradicfted, that the counsel 
for the plaintifl^ was a witiie^s to the bill of sale. 
His possession must then be considered as the 
possession of his sister, the wife of| the plaintifil 
This point was determined in the case Shc^mon 
8r^ Sfumnan^ Sekoaks Sr L^oy^s Rqp. 324. I am of 
opinion that the motion be rejected, and tibe writ 
quashed. 

Bcy^ JVotty andCAeve^, J. concurred. 

/o^on, J. dissented. 

Gibson and Yancey^ for the motion. 

fic^ne, contra. 
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State Buk 

▼. 
Johnaoo. 



The State Bank against William Jghmon. 



fieiidenejf ^ faithfuUy peiform the duties of that office ;.* the 



This l¥ad an action of debt on bond. The de^ 

Id to action a- 

ttSr.":fi£ fendant was bound as surety of tVHUam WM^ 
iMnt^^'bStln^ St teller in the State Bank ; and the con&tion of 

irter bit diMBl»- 

itaJTac"" the bond was, that the said Wmam. Webb should 

loi b« given 

▼ideoee; nei- 

tlier cu hb lift- 

SdllteSi^^ was dated March h 1806. it appeared 

Sf defandint be. ^y a book. iH the hand writing of WM^ in which 

came turttr. But «f ^ o ' 

&".!!a b?S!;he, as teHer, stated daily his account with the 

teller, in the book <i i i • r 

Sw ta^. hMuT- bank, and which was a book kept iq the regaiar 
fol*tl*°». iS^ course of th6 business of the bank, for this pur- 

tired, and is luA- ^it «n«^i it- »• 

SShhbSI ^S l>ose, that on the 19th June, 1810, be had in h» 
iS^'^^itiTthem hands, as teller, in bills of the bank, in bills of 

to prove til ere* 

Sort tbiTtumi the other banks of the city, and in gold and sil- 
•d£itUr?7 tte ver, the several amounts pf each being parlicu- 

bank, who are not . 

^%^T^ iarly stated, the sum of $ 25,701.6. That on the 
whidi tte 'd'efi^ day after, (the 20th,) his cash was counted, and 

ciencyofthotejl- J ^ \ ^/ ^ 

Serr*y^coiSS found deficient ; that he was immediately sus- 

tiie>Aniount of the «•. -. ^ -ii**-! t*j 

d«8c>t. 10 that it pended, and soon afterwards dismissed : credit 

do not exceed the '^ 

^ente^kito w^ voluntarily given for the balance of this cash^ 
and such other credits, if any, as he was entitled 
to when he was dismissed, which reduced the 
balance, on this account, to $ 1,736.22« It was 
further proved, by the plaintifi^^ that Webb had 
received g 300 on 22d January, 1810, of it Fair^ 
as a deposit; that on the 13th June, 1810, he 
received for P. BeUisle^s note % 200 ; on the 1 9th 
June, for G. A. Z. SmtKs note $ 143 ; all of which 



{State Bank 

V. 

Johoaoo. 
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Mms he omitted to enter; and that on 21st May, c>auut9h, 

^ , > ' •^ May, 1817. 

1810, he overpaid oh Coitir Fmser^s check $ 100; 
making together $ '2479.22, for which the plain- 
tiffs claimed'' a verdict. Webb had held and ex- 
ercised the oflBice. of teller, before the defendant 
became his surety ; and some evidence was gi« 
ven by a clerk of the bank, wl;io was examined 
for the bank^ that he had been deficient before 
the defendant became hid surety ; but it appear^ 
ed that four titnes a year his cash had been 
counted by a cfommittee of the directors, and it 
was not* alleged that it had been found deficient 
on such 'examinations. ' 

On this evidence,, it Was contended by the 
counsel for the defendant, that the plaintiff 
having admitted that they were not entitled to 
recover the full amount of g 25,701 .6, which ap* 
peared to the debit of Webb on hid faook^ they 
were entitled to recovernopartof it, unless eve- 
ry particular item, of which the balance was 
composed, was particularly and specifically prov- 
ed. That they had not done so, and therefore 
were entitled only^^e-recover the sums of $ 300, 
$200, $143, and $100 abovementioned, which 
had been particularly proved. Of this opinion was 
the presiding Judge, who charged the Jury ac- 
cordingly ; and they found a verdict for the plain- 
tiffs, only for the sum of $ 643, with interest from 
19th June, 1810. 

In the course of the trial, the plaintiffs offered^ 
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CM^Ym** ^ evidence, an ackDowledgment under the hand 



of WM^ dated 10th July, 1810, which was after 
j;^ he was dismissed, of the deficiency of $ 1,736^22, 
' which was rejected by the presiding Judge as 
inadmissible^ The defendant also c^ered in 
evidence, the affidavit of fVM^ which stated 
that his deficiency, or part of it, had occurred 
before the defendant became his surety. This 
the Judge also rejected* 

A new trial is now moved for, on grounds wluch 
are resolvable into the following : 

Ist Because the plaintiffs, having proved the 
sum of $ 25,701.06 to have been in the h^nds of 
fVebb on^e 19th June, 1810, were at liberty to 
take a verdict for any sum within that amoont, 
(not exceeding the penalty of the bond,) without 
further proof. 

2d. Because the acknowledgment of fFe66, of 
10th July, 1^10, after he ceased to be in Ihe 
bank, should have been received in evidence. 

The cause was tried before Mr. Justice Cokock, 
in Charleston, in May Tenn, 1814. 

Cheves, J. delivered the opinion of the Court 
The book of ihe IdUer, kept in his own hand- 
writing, was the very best evidence which could 
possibly have been adduced, to charge him, as 
well as the defendant, who, as his surety, hj&id 
engaged io be accountable for his diets. It is, 
at least, equivalfpi^td a receipt of the same date, 
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8tete Buk 

V. 

Johnton. 



acknowledging that he had received so much ^^^^^*^^* 
inoney, which he was to applj in the course of 
his duty, and to account for. It is, indeed, much 
better evidence than a receipt, because it is' 
more certainly accurate. It is made up and ex- 
amined daily. It has a reference to the preced- 
ing day's account, and to the leading transactions 
of the day,* and the face of it would show the 
error, if any existed. It is then not only an ac- 
knowledgment of the receipt of so much money 
by Webb^ but a proof beyond that acknowledg- 
ment that he had so much money. If he had 
not, ft could only happen by deceptions arts on 
his part since the last quarterly day of counting, 
on which day he must have exhibited to the 
committee of directors the sum which this book 
on that day exhibits, in the species of bills and 
money which it states. It is in my mind impos- 
sible to imagine proof mere satisfactory. It was 
urged in argument, that the deficiency might 
have happened before the defendant became 
the surety of Webb : but this was fully answered 
by saying that, ^as just "Mentioned, he must, not 
more than three months before that time, when 
the committee of directors counted his cash, 
have exhibited to them all the money which the 
state of his account called for, and beyond this 
they could not, and were not bound to, carry 
their vigilance. If his receipt for so much mo- 
ney delivered by the cashier X)u that day had 
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'^MaVw?"* ^^^^^ produced, the bank would certainlj have 



v- 



been entitled to a verdict for any sum within 
^' that amount, (not exceeding the penalty of the 
" bond,) unless the defendant discharged himself 
Because thej did not claim the whole, U cer* 
tainly would not have followed that they were 
entitled to no part of it, unless they proved over 
again, to the extent of the sum which tbey 
claimed, what they had proved before. I think, 
if the nature of the subject be Considered, it 
will clearly appear, further proof could not pos-> 
sibly have been produced. The subject matter 
was an account, consisting of debits and credits 
The plaintiff was bound to prove the debits and 
the defendant the credits, except so far as tbey 
were admitted. Now in this case the debits 
consisted of the very items which were proved 
by the teller^s book, and no change of circum- 
stances in which they can be placed can make 
them any other. The specific items were all 
proved : they consisted of the bills of this bank, 
and of the other banks, and of gold and silver 
coin, in the several sums, and to the gross 
amount stated in the book, which were in WMi^s 
hands on the commencement of that day. How 
then is it possible, in the nature of things, to 
give evidence of any other items-^imperishable 
and unchangeable truth forbids it. If any proof 
of the particular credits were necessary, it couM 
only be when denied by tj^e plaintiff, and theu 
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it would be iRGtimbent cm the defendapat But, ^^\^*i$;f * 



State Baok 

V. 

Jobasoii. 



of what these er^its consteted^ tb^re k ho 
manlier of doubt. The teller did ndk Daafee ^ his 
accounts on the day of bi# dismissal, tad Uije "" 
credits, no doubt, consisted of one or both of 
the following particulars : viz. a balance of mo- 
neys paid him in the transactions of the day be- 
yond the receipts of the day, and of th$ moiiey 
in his till when he Was suspended. 

The acknowledgment of the defendant^ after 
his dismissal was, in my opinion, very properly^ 
rejected. The defendant agreed to be bound 
by the acts of WM iii the discharge of his du- 
ties as teller, and, therefore, his acts while 
telter ttrere evidence to bind him ; but this ac- 
knowledgment was not in his character as teller,^ 
and therefore did not bind him. No analogy 
can be stronger than that between an agent and 
principal and the parties in this case. The 
agent has authority to bind the principal, while jmagenthuao' 

" , . * * auttodty to bind 

acting as agent, by his acts, but never by liis de- £s SSSSSLIi^ 
clarations, except as they form a part of the res foi^a^p^«rti» 
gestcB. This they cannqt be, after the agent hais 
ceased to act under the authority of the princi- 
pal This doctrine has^ been very fully and 
clearly settled. (JPhMps m Evidence^ 74, 75, 76; 
4 TatmtotiV Reports^ 511, 519, 663.) On thie 
point of the admissibility of this acknowledg- 
ment, there is a diversity of opinion among the 
members of the bench. My brothejm J^oU and 
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State Bank 

V. 

Johosoo. 



cha.lmtoji. Colcock Goncar with me. My brothers Bay qbA 

May. t«17. . •' 9 ^ 

Johnson are of a different opinion. 

On the first ground, then, I am of opinion a 
new trial ought to be granted. 

Bay^ JSTottj and Johnson^ J. concurred, 

Colcocky J. dissented. 

Priokauy for the motion* 

Richardson^ contr^^. 



Tl 
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CHA11.K8T09, 
May, 1817. 



Meeka 

V. 

Richboargh. 



\ViLLiAM Meeks against William Righbourgh; 
This was an action of trespass to try titles 

By an act of 
1807, a grant oC 
land made to an 

CoLcocK, 7. delivered the opinion of the Court; tid?d \7 dediS 

. . 1 • -I • , ^'8 intention to 

This case comes up on a special verdict taken ^^^^^^ ^^Jf,*) 
at Williamsburgh, in — ■— — Term, 181-, in ISfof il^D^rJSl 

^ but in this case, 

these words,— ^'rfo'Jiy'coS! 

" We find that the Plaintiff is an Irishman provT8o.thegriit®t 

*■ made to the alien 

born, and no proof that he ever was in Caro- "^^l ^^^'^ 
iina is adduced. We also £nd that the grants 
dated 1790 and 17^1, to the said plaintiff^ 
cover the lands in question^ and the. trespass 
thereon has been committed by the defendant. 
If the Court be of opinion that such an alien 
can hold lands legally in this state, we find the 
land described, with the lines marked A, B, C, ^ 
J), F, G^^H, I, J, to be the freehold of the plain- 
tiffj and five dollars damages; but if the Court 
be of opinion that such an alien cannot hold 
lands in this country, then we find for the defen- 
dant" (Signed,) James M^Bride, Foreman. 

Whereupon the presiding Judge decided, that 
the plaintiff was such an alien as could hold the 
lands in question ; and the motion now is to re- 
verse that decision, and for a new trial, and Jn 
arrest of judgment. Because it is contended 
that such an alien cannot hold lands in this state, 
and that defendant should have leave to enter 
up judgment upon the special verdict. It is 
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clear law, that an alien cannot hold lands in 
this state at the Common law ; and if a grant be 
Rkh^h. ^^^^ ^^ such, it is void. In the 2 Vol of Blacks 
' - Com. p. 347, 8.— he says, the King's Grant s|ialt 

not enure to any other interest than that whichi 
is expressed ; as if he grants land to an alien if 
operates nothing, for such grant shall not also 
enure to make him a denizen, that so he might 
be capable of taking by grant, 1 Bro. Ahr. Tif. 
Patent^ 62 — Finch, L. 110; Bnd if he grants an 
estate contrary to the rules of law^ in any of 
these cases the grant is absolutely void. By an 
act of the Legislature, passed in 1807, all grants 
mad« to aliens were declared valid, ai)d they 
are permitted to hold lands under them : but tot 
ihat act there is a proviso, ^ That every alien 
previously to his or her beii^ entitled to avsdlMm. 
or herself of any of the benefits of this act, shaS 
declare his or her intention to become a citizen 
of the United States, agreeably to the acts of 
Congress in such case made and provided. 
Now the case presented for determination is by 
special verdict, and I am therefore confined to 
the facts stated therein. It not appearing that 
the plaintiffhad declared his intention to become 
a citizen according to the directions of the said 
act, it cannot operate in this case to validate 
the grant ; I therefore pronounce judgment for the 
defendant on the special verdict, the grant being 
void at the Common Law. 

Richardson, for the plaintiff 

J. R. Mitchell^ for defendant. 
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Isaac Couksb against Clem£nt L« Prince. 



Ckailutos* 
, May, 1817. 



This was an action of detinue, tried before 
Mr. Justice Coleock^ at Charleston, in May Term, 



Course 

▼. 
PHoce. 



Co-paitii|Bn cai- 
not sue one uk* 
other »t ]sw, for 

1814, for three negroes, Jaek^ Dick, and Georgv. ^tbeputomi^ 



The defence was, that they were the joint pro- in?" >;5Srt£r. 
pertrof plaintiff and defendant; and, therefore, «'.*<*«^»tQjs«ter- 

M J r ' ' ' mine there was DA 



if the plaintiff had any claim against the defen- tte^^Mkl*^^tt 

• • « -t^-* i^Tf'j"** aside. As to 

dant, his remedy was m the Court of Equity, ^•»«ri^^^j»»j 
and not in this court ; so that ^e question was, ^Si^Sl^^ 
whether a co-partnership actually existed be- 
tween the parties* The Judge below was of 
opiiuon, the co-partnership was sufficiently prbr- 
ed, a,nd charged the Jury^ accordingly. But 
they took a different view of the case, and found 
a verdict for the plaintiff The defendant mov? 
ed for a new trial. 

NoTT, J. delivered the opinion of the Court. 

The motion in this case rests on the general 
grounds usually taken for a new trial : to wjt, 
that the verdict is contrary to law and evidence. 
It is a principle so well established, that co- 
partnersecannot sue each other at law for any 
thing relating to the co-partnership concern, 
that it would be a waste of time to cite autho- 
rities to that effect. But if the authority of this 
Court is wanted. It will be found in the case of 
Holmm and Taylor, decided earjy in this Term. 
It is contended on the part of the plaintiff, that 



Coune 

T. 

Frioce. 
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cjuM.«iTeir. whether tbfere was a co-partnership or not, was 
a fact for the consideration of the Jury ; and 
having found for him, they have negatived that 
- allegation. But thej must have undertaken to 
determine the law, for the evidence is too clear 
to he resisted. In the plaintiff's letter of the 
6th June, 1807, he says, ^^ I now state you my 
ideas on the contemplated establishment of the 
Ferry at Hohcaw.'' " In the first place, we agree 
that reciprocity in advantages is a leading prin- 
ciple." " The buildings of every description, 
the negroes, &c. now in your possession, are 
to become joint stock at a pri^e we agree on, 
as must every species of property purchased for 
the establishment, or any way requisite to the 
ferry. I shall exert myself in procuring the ne- 
groes, and the funds that will be required, rea-. 
sonably." From these extracts taken literally 
from the plaintiff's own letter, it is impossible to 
misconceive his views of the matter. On the 
8th of September following the plaintiff bought 
the negroes, Jiick and George^ and in December 
he also bought Dick^ and sent them to the de- 
fendant pursuant to his promise in the above 
mentioned letter. In a letter of the 1 6th of May, 
he says he was " sorry to be informed of thie loss 
the establishment had experienced in the death 
of Dumfries^ and the sickness of Dick and George. 
Whenever you think it necessary tp procure a 
horse-boat, do so." In his letter of January the 
6th, 1809, his intention is equally manifest, al- 
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«» 

though not so explicitly declared. In another, of -f^^^^^Zi"' 
the 9th April, 1810, he observes, " Yqu must v^^v-^-' 
have known my motives fpr uniting with you m . ^^j^^ 

the establishment.'* In one, of the 6th of Fe- 

bruary, 1811, he says, " I. hope you have the 
sale of the establishment in view — no doubt a 
sale can be effected, and the negro property a 
greafinducement." Here is an express decla- 
ration, that the negroes were co-partnership 
property, a part of which were the negroes in 
question. In addition to this, Mr. Coit says, th^ 
" negroes were put there as co-partnership pro- 
perty." He also further says,^ the " concern 
went on about two years, and then they disa- 
greed." After such a mass of testimony, all 
tending to the same point, it is difficult to con- 
ceive how a doubt could ever have existed with 
regard to the connexion. It appears that a writ- 
ten agreement was once contemplated ; that one 
was once drawn, but never executed ; the co- 
partnership notwithstandiiidg took effect, and ex- 
isted two years. And that circumstance instead 
of strengthening the ^plaintiff's case, rendejrs the 
interposition of the Court of Equity more pe- 
culiarly necessary. However, it is not for this 
Court to direct the plaintiff where his remedy 
lies ; it is sufficient to say, he can have no relief 
here. The motion to set aside the verdict must 
be granted. ^ , 

Prioleau^ for the motion. . 

Grimke and Richardson^ contra. 
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ClAftLBITOH, 

May, 1817. 



Count 

T. 

Plriiiee.. 



Isaac Course against Clbhknt L. PRUfes. 



tbert Bisht to 
eraoter 



— — — This was an action of asstimpsit^ tried befi>i^ 

ABMtloaofw- 

uSS?L?2f uS ^^* Justice Coleock^ at Charleston, May Term, 
l£^,S?^1814. Verdict for the plaintiff 

wd BdTucet 
nada to the part- 

f^lito*^ NoTT, J. delivered the opinion of th^ Cbort 

tal liftmaKt la 

^Oooe Mit. ''^^i^ ^^ ^^ action of assumpsit, lor the price 
iT^'Slil^hafthS of certain articles furnished, and money advane^ 

ackaovtodcod to % -n -rm 

^ i^^ ^d 1>7 ^ plaintiflT, in aid of the Ferry Eatabiishh 
?ot^y th6*i^ ment, and the hire of the neco'oes wbieb were 
^^^^ the subject of the suit, last disposed of: ffiid the 
decision, in that case would be conclusive of 
this, were it not for one dktkguiBJling katurej, 
attempted to hfi shown in this case, to give juris- 
diction to the Court If is contended, tbait a«^ 
tlement took place, between the parties, that a 
balance was struck, which wa» acknowledged by 
the defendant, and a promise made by him^ to 
pay it But the testimony did not establish timt hat 
The witness said, that the defendant put down, in 
writing, what he acknowledged to be due; bfrt he 
objected to the nM>de of making the calodaitioiu 
He re&sed to give his bond for it, and never did 
promise io pay. In order to give one perrtoer an 
actioa against another, aA law, <ii«e must be an 
express promise to pay. Chitt^ on FkoicRigs^ l^ 
2d Cains, 297.— 2</ Z>. ^ E. 483. The mere ac- 
knowledgment of a co-partnersfaipdebt, Mimtsuf^ 
ficient; there might be eoonteif dsam^ that 
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Course 

▼. 
Prince. 



Would much diminish, or sweep it: all away. ^May^ilTr' 
The plaintiff bims^f could not have considered 
the settlement conclusive. For by that settle- 
ment, the negroes, for which he has since brought ' 
an action, and recovered a verdict, were to have 
become the property of the defendant. That 
action^ therefore, repels the idea of any contract 
on which this could be predicated. There are 
other strong reasons for granting a new trial in 
this case ; but it is unnecessary to go into them. 
For, having determined that there i^as no pro- 
mise to pay a specific sum, the same legal objec- 
tion arises in this that arose in the last case, and 
it must have the same fate. A new trial must be 
granted. 

PrioUau^ for the motion. 
GrimJc'e and Richardson^ contra. 



VOL. I. 



3G 



im REPORTS or JUPICUL DECISIOS* 

N^^v^ Doctor Schmidt against TfioMAs F. Qunr^ 

Dr.SdiMidC 
▼. 
Tboms r. aula. •*-*..• • ^ 

— — — This was an action Witbm the summaiy jan»- 
«4i^^!IS2oJS^ diction of the Courts fer a medic^ account, in 

Mid sli otbw IC' _ 

SS2" '«*»; which there was a decree iqr the plaintiff for the 

SS.SiSSllt'Jc'S: »«»o«nt of his demand. 

l!li''i.r« » The case was tried before Mr. J astice Cokodc, 

«r not BiMt wst, ,#*.- 

Si? ^'='«2«n May Teitn, 18 1 4. 

S!1S;J253.;S Three groan48 were taken on a motion to act 

^!\iS^i^ aside the decree m this case : 

1st. That the entries in the plaintiff's book did 
fiot correspond with the account filed with the 

process. 

2d. That the charges were too general to en- 
able the defendant to investigate their propriet j 
or reasonableness. 

3d. That the original entries having been made 
principally on erasures, furnished of themselves 
sufficient evidence of fraud, to authorize the 
Court to reject them. 

J0HNSON5 J. delivered the opinion of the Court! 

It hais not been shown to the Court that the 
variance stated in the first ground did in fact ex* 
ist ; and, upon examining the original entries, it 
clearly appears that the counsel was mistaken as 
to the fact stated in the third ground ; for the en'* 
tries appear to have been fairly made. These 
grounds, therefore, cannot avail the defendant ; 
although the ifirst would, in my judgment, have 
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been a good one, if sufficiently supp^ted by the ^^l^^^"' 
facts. The question made in the second ground '•^^^^'^> 

. v^ ^ o Dr. Schmidt 

is one which must depend, in a gi:eat measure, Tuomtt'F. quul 
upon the discretion of the Court ; for what one - 
might consider too general, another might thii|jk 
sufficiently specific, and we know it is the preva- ^ 
lent habit of medical gentlemen to make their 
entries in this general way. It is, however, cer- 
tainly desirable that these, as well as all other 
accounts, i^bould be kept with as much precision 
as the thing is capable of; and when they are so 
general and considerable as to create suspicion, 
1 should certainly feel disposed to admit them 
with great caution; but in this case the et^ries 
appear not to be of that character ; they are, in* ^ 
deed, more specific than most medical accounts 
are. 

I am, therefore^ of opinion, that the m<)tion in 
this case ought to be refiised. 

The other J iidges concurred. 

Cross^ fi>r the motion. 

Tp S. ChimkSj contra. 
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Chakleston, 
May. 1817. 



State 

V. 

Greeowood. 



Thb State against Morris GREEafwooD. 
The State against the same. 



A coDstabie who Thcse wcFC two iodictments against the de- 

lets on foot a false ^ 

TfliT pe«Sn"3 fendant, for assaults and ^Ise imprisonment. One 
magutiate*totre- Qtt the pcFson of jRcorf, a free man of colour, and 

pan the i persoiii ^ JT ' 

^ h\l^%S!^!l the other on the person of Robinson^ also a free man 
apj punished, of coloun ott both of which the defendant wascoti- 

tboush,the injur- ' 

pJeSS pJ<2e- victed. The evidence in both cases was substan- 

cute ; nor shall .-., , •i*-ii/* r 

Iheiter '''hfSieS ^^"7 thcsame^and consisted pnncipallyofconies- 
llXtfng by wa?-^ sions voiuntarilv made by the defendant, and 

rant from the ma- ' -li-T i»i» 

i^istrate. amounted to this : The defendant fabricated a 

chargeagainst these persons, whom he knew to be 
free, and procured a warrant of commitment from 
Justice JSTobbs^ and confined them in gaol, wlieTe 
they wjere kept, until they consented to indenture 
themselves to a man by the name of Basket^ who 
pretended that he would befriend them, by pay- 
ing seventy or eighty dollars to defray the ex- 
penses of (he prosecution against them, and as 
an accommodation of the sham accusation, they 
were then, by the order of the same Justice, re- 
. leased from prison, and^ brought before him, 
where they executed indentures to Hasket^ who 
then took charge of them, and they shortly after 
disappeared, and have never feince been heai*d of, 
notwithstanding the ojQScers of the Charleston 
police have made the most diligent inquiry. The 
defendant, who was a constable, also acknow- 
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ledged that he did the act, for the purpose of ^ J,Y^*7,?*' 
making money of them, and exulted that he was v^v-^i^ 
in no danger,^ as they had been sent off where « ^ , 
their complaints could not be heard ; supposing ■ ■ — - 
that their presence was indispensably necessary 
, to his conviction. 

A motion wasma|^€ for anew trial, on several 
grounds, but it is bfelieved that they are compre- 
hended in the single inquiry, whether the convic- 
tion was warranted by law and evidence, as 
they are questions of fact and not of law } 

These cases were tried before Mr. Justice 
GrimkS^ at Charleston^ in January Term, 1817, 

9 

Johnson, J. delivered the opinion of the Court. 

The argument in this case was predicated on 
a supposition, that it was necessary to the con* 
viction of the defendant, to take that part of his 
confession <»nly, which operated against him, in- 
asmuch, as it appeared, that lie committed the 
assault and imprisonment under the authority of 
a J ustice^s warrant, and that there had been a 
violation of that rule of law which requires, that 
that the whole of a party's confessions should be . 
taken together. This is undoubtedly a correct 
rule ; but it does not appear, thset it has been vio- 
lated by the convictiQn. The defence, however, 
if allowed, would be a violation of it, for it seeks 
the exclusion of that which makes against, and 
insists on that only, which goes to exculpate him. 
If his confession had goiie no further than to ad- 
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CBAtLcsToii, mit, that he acted only in the disdharge of h» 

Way, 1817. ' . 

>^^^^^ duty as a constable, under a magistrate's warranty 
▼. surely the conviction would have been wrong ; 
■ but it went further, the charge against tiiese men 

was founded in the basest falsehood, fabricated 
by the defendant, for the nefarious purpose of 
enslaving them for life, in which it is feared he 
has been but too successful, with a view, to use 
his own language, ^^ to make money cS them." 
Nor do I think that the argument, that the de- 
fendant ought not to be convicted, unless the 
persons injured had complained, is better found- 
ed. It is true, that the injured party may com- 
plain, but it is equally true, that it is the right of 
any individual, nay, a duty which they owe to the 
community, to bring to justice those who violate 
the laws. I am of opinion, that ^e convicliou 
was right, and that a new trial ought not to be 
granted. 

The other Judges concurred. 

J. B. White^ for the motion. 

Richards&nj Attorney G^neried^ cofitra. 
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Robert Haio against ANTHomr Newto^% 
CoLCocK J. delivered the opinion of the Court. 



Chaelibtoiv, 
May, 1817. 




lo an action on 

This was an action on an endorsed note, tried ifiS^endS! 

before me, in May Term, 1814, ^i^mS^LMt 

In this case Mr. Sklmes^ who resided with the l^r^^'^^ 

book, kept bj 



notary as a clerk, produced a minute book kept ^«j«»f •^ ^^ 
by hitnself and the notary, and said he waslStiee'tS^th?^^ 

■ ■ , doner; and tbo* 

confident that he left the notice with the defen- J^^^^^j^ 
dant, or at his bouse. The handwriting of de* ?he tefkHt^u 

held to be luA- 

fendant was admitted, and the plaintiff closed. S|,^* ***«*» ****** 

/^ a\ ♦ . • in t\ '•, 1 • ^ The drawer off 

On the cross-examination ot the witness, he said tbe not* being u- 

able to tbe costs 

he had no distinct recollection of this transac- tte^^SnSI^ 
tion, without a reference to his Memorandum^ inco^unt 

witneu — decided 

Book. He could nbt say whether he saw the Sk cSSl'**^to 
drawer and endorser personally. When the JS? «*««^. in"? 

* ^ •' T. ft. coBjldetad. 

parties could not be found, it was the custom 
of the notaries to insert in protest for the drawer 
or endorser, " I cannot pay the note." 

The defendant's counsel then proposed to ex- 
amine as a witness the drawer, as it was said, 
to account for the notices. There had been a 
verdict against him on the same note. This I 
refused, on the ground that the drawer was in- 
competent, bemg interested. The verdict was 
for the plaintiff; and a motion is now made for 
a new trial, on the grounds, that, 

1st. The evidence offered by Holmes was in- 
sufficient, because he had derived his informa- 
tion from his Memorandum Book, and because 
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CRABLtiTov, I toid the Jury that this was more satisiactOTj 
than a reliance on memory. 



HilS 



^ ▼• 2d. Because I erred in rejecting the drawer 

as a witness, he not having an^ interest in the 

event of the suit. 

On the first groun4 there can be no difl&culty ; 
for if a witness is not allowed to recur to a Me- 
morandum Book of such transactions as these in 
a large and populous city, there would be many 
instances of a defect in testimony, even where 
the notices had been duly given. The notary is 
called on, perhaps years after the transaction, 
and can it be supposed that one engaged in aiuch 
an infinite number of cases, all of the same na- 
ture, could retain in his memory an exact ac- 
cqunt of the day, and place, and manner of 
giving the notice ? — ^At all events, it is sufficient 
•evidence to go to the Jury. 

The second ground opens to my view a field 
of contest, in which many able champions have 
been long contending. But, believing that I 
am supported by authority and reason, and urg- 
ed by the imperative commands of duty, f ven- 
ture to approach it. Amidst this collision of 
opinion^ it is not difficult to discover that the 
advocatfis on both sides have exceeded the limits 
which have been established by authority or 
prescribed by reason. On the one hand, it has 
been said, that in no case whatever shall a man 
be permitted to invalidate his own deed ; and on 
the other, that an interest, however remote, even 
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Hvg 

V. 

Kenton. 



to the question put, shall exclude a witness. ^Ji**^^'!?*'^ 
GiU>. Ex. 109. I think the truth will be found 
between thpse extremes, and that the case be- 
fore us is not enjbraced in either of them, 7 

The rule I, would lay down, would be this — 
will the witness be a gainer or loser by the event 
of the suit in which he - is called to give evi- ^ 
dence ? If so, he is incompetent ; and that whe- 
ther the verdict can be given in evidence in 
another suit, or not. For it is obvious that this 
circumstance is not the only .criterion of interest 
How many cases are there to be found, in which 
there may be a certain, direct and immediate in- 
terest in one called to be a witness, ^nd yet the 
verdict -in the case, may not be evidcfncc for or 
against him ; as in the case of all who are called 
to increase funds, from which they may derive a 
benefit, or to create them. 5 Johnson^s Rgx. 
256. 2 Dallas^ 50. 1 Mass. Rep. 239. . 2 Day, 
466. In support of the rule, which I have 
attempted to lay down, and wfiich will be 
found to be as old as any known to the common 
law, I have the decided opinion of Ch. B. Gil-^ 
bert^(GHb. Evi. 106,-7) and Mr. Justice Bvller 
(BtUlkr^s MsiFrius^ 284,) as well as those of other 
judges of later times, much distinguished foe 
abilities. See Bent, apd Bakery 3 Term JRep. 36. 
WaUon and Shelbi^ 1 Term Rep. 300, and a number 
of other cases, which I shall comment on, when 
I come to speak of the case of WaUon and SheUy^ 
But this rule has lately bllen infiovated on, in a 

VOL. I. 3 H 
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ciAiLESTow. few cases, in which it is said, a liability for costs 
onJy, shall not exclude a witness. To these I 



IlaiS 



, V. oppose, not oilly the general doctrine aa above 



laid down, but*the particular cases of Vaastmt vs. 
Bioleauy 1 Bintiey^ 444. Butler and Warren^ 11 
Johison's Rep. fl7. PfuL Evi. 53. 3 East, 7, 13. 
2 Hen. and •/^/tf». 467. 7 CranrA, 268. It will not 
be necessary, I presume, after having stated the 
nature of this actiop, and relative character of 
the parties, to shew that the drawer in this case 
was interested. 4 Term Rep, 491. It was, how- 
ever, contended that where the witness has an 
interest, inclining him to each of the parties, so 
as upon the whole, to make him indifferent, be 
will be competent to give evidence fot either 
party : and that was the case, it was said, in this' 
action, except as to costs, which it was contend- 
ed by the authorities above referred to, were 
not to be considered as an objection.* I do not 
controvert the rule, that where the witness has 
such an interest as to incline him to both the 
parties in the same degree of bias, that he may 
be admitted ; but I think it would have been 
more safe, that such a rule ,had never been es- 
tablished, because I believe it to be predicated 
en fake premises. I d6 not believe it possible 
that a witness can stand in such relation to both 
parties as not fo have a greater bias towards the 
one than the other ; and if he have a bias, and 
proceeding from an interest, he ought not to be 
a witness. • If, however, the premises are cor- 
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rect, I admit thet rule. But I say, in its appli- *^ j^Y"*"'?''' 
cation, the utmost caution should be used ,to as- v^'v-^' 
certain, that the interest is not greater on one ^J^-^^^ 

side than the other. For so far . as the point 

rests upon authority, I think there can be no 
doubt when I recur to the cases above mention- 
cd. In the cas^ in 3 East^ so late as 18Q2, Lord 
EUenborqngh says, " The governors may not be 
liable to pay the costs out of their own pockets, 
but in the first instance, and quoad the appellant, 
they are the persons against whom the Legisla- 
ture have directed the sessions to award costs. 
They are liable in the first instance, although 
they may b^ afterwards reimbursed out of the 
parochial fund. Yet they are not competent'* ' 
Here a mere temporary liability was sufficient 
to exclude. In the casQ of 1 1 Johnson^ which is, 
perhaps, as directly in point as a case can be — 
for the person oflfered as a witness was liable for 
costs, and was called to prove the service of ,a 
notice — ^the Court said, the rule is stubborn and 
inflexible, that if ^ witness has a direct intejrest, 
however small in the event of the cause, he can- 
not be admitted to testifjr upon the trial in favour 
of that interest in any respect, or degree. In the 
case from 1 Birmey^ Boikau was objected to as a 
witness on several grounds, but the principal 
one was his liability for costs. He was admitted 
by the Court below ;^ and upon a writ of error 
the Court above decided, that he was not a com- 
petent witness, on the |^un4 of his being ac- 
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cvMzwrov, countable for costs — a motion was made to quasli 

M«y, 1817. * 

'^'^^'^^'^^y the writ of error, which was refused. In the 

Ha Iff 

^- case from 2 Hen. and Mun. it was decided that 



Newtoo. 



— an appellee cannot be a witness for his co-appel- 
lees, either upon bis releasing to them' his inter- 
est in the sybject in controversy, or upon his or 
their depositing with the fclerk a sum of money 
sufl^cient to cover costs. It can scarcely be ne- 
cessary, at this day, to say any thing on the rea- 
son of the rule. The object of all law is to re- 
strain the vicious propensities of man. It is cer- 
tainly unwise in that system which is intiended 
to restrain the depravity of man, to place him 
in a situation in which he must be tempted to 
swerve from his integrity. It is said, however, 
that admitting it to be correct, that those who 
are interested to a great amount should not be 
permitted to give evidence; yet, that where 
they are liable for costs only, they should not be 
excluded; although, for the honour of human 
tlature, there are those who would not be influ- 
enced by the consideration of the usual amount 
of the costs of a suit, yet such, in comparison of 
the whole, are few in number. To administer 
justice, under such circumstances, it would be 
necessary to establish a scale by which to gra- 
duate human integrity ; and when the degree of 
integrity which the witness may possess is ascer- 
tained) to fix on the quantum of interest which 
would be sufficient to lead him astray. In one 
case it is iBaid, if the witness be answerable for 



IN THE STATE OF SOOTH CAROLINA. 



42S9 



Haig 

▼. 



damages as well as costs, he shall not be admit- ^JiY'-'Jj;*" 
ted to give evidence. There may be one case 
in which the costs aIon,e would amount to more 
than costs and dapiages in another. Such are ' 
the absurdities in which we must be involved 
when we depart from long established and well 
tried rules. The counsel for defendant objected 
to the autboritj of Walton and Shelly^ and urged 
that it -was not in point, inasmuch as it esta- 
blished a difierent position from that contended 
for in this case : viz. That a person is not suffer- 
ed to impeach a security which he had given, 
though he be not interested in the event of the 
suit. I will not now consider whether the wit- 
ness was interested or not. The case is analo- 
^ gous injthis, if the doctrine contended for by the 
defendant's counsel were correct, ||iat a liabili- 
ty for costs did not exclude the witness, yet the 
principle in Walton and SheHy would operate to 
exclude him. It has been said, this Ica^, (^Wal- 
ton and Shelly^) is not authority, and therefore 
can weigh nothing with the Court. It is ex- 
pressly recognized as authority in th^ case of 
CaHtey and Sumpter^ 2 Bay^ 93 ; and if the solemn 
decisions of our courts, published by one of our 
!^udges, is not to establish the law, 1 am at a 
loss to know how it can become settled. If, 
however, it is necessary to support the case by 
other authority, I think it is well supported as 
to negotiable instruments, by the cases of Cole- 
tnan and Wise, 2 Johnson^ 165? 3 Masi. 27, and 
565; land2£jp. 177; 4j|fim»I»6,159; 2i>a£. 
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bs^ Idi; I Hen. and Mun. 175; 1 Day^ Cases in 
ErroTjfAB; 1 Esp. 2Q9; 10 Mass. ^2; and by 
a number of other - cases referred to hy these. 
'The case of Jourdaine and Lasbroke was said to 
have overthrown the case of Waken and ^lelfy. 
Although there maj be some objections to the 
latter as reported, the principle 'is certainly a 
just and honourable one. Is it not at Ij^ast unjust 
to suffer a man, who has given currency to a 
paper by putting his name . to it, (after it sball 
have passed through many hands, and hare been 
considered as a bank-bill,) to come into Court 
and destroy its validity by the declaration of a 
fact which must have been within* his knowledge 
at the time he endorsed it? In my mind, there is 
no difference between such an act and foi^ery. 
I think the yase which establishes sucb a doc- 
trine needs some apology. Upon an examina- 
tion of it, it will be found in this. . The revenue 
had been defrauded ; and an ofer anxious zeal 
tp protect it, 1 conceive, led to the determina- 
tion. Aihlmrst^ who dissents from Lord Ket^an 
and Groscy aaks, if this act, (stamp,) which was 
passed since the case of Wabon and Shelbi^ is to 
be conmdered a6 repealing the rules of evidence 
establi^ed by it; and Gro^^ says, ^ Because li 
man shall not be permitted to break his faith 
with the public, shall he not therefore be^a com- 
peteat witness for the crown? Jhe answer is, 
he may undoubte^y be a witness fw the ctowji 
on a (^nqpnal prosecution; but ought he, there- 
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fdre, to be a witness for himself? And again, if _ ^. 

^^ "■Oft iVl7» 

upon, the ground of interest alone he is deteiv 



mined to be incompetent, we Bhalt almost as ef^ ^• 



fectually repeal the statute, as if we had said the **"*' 
objection shall jnot be Hiade by this defendant^ 
And in the latter part of his opinion, he states 
<be case of the King vs. Atwoadir R<Mins. The 
prisoners were convicted on the testi|i&bny of im 
accomplice, unconfirmed by any odier witness 
as to their identity, and the conviction was af- 
terwards held good by the Judges. Lawrence^ J. 
says, ^ It cannot be denied, but that allowing 
this defence may have its mischiefd and inconve- 
niences, and tend much to weaken the credit of 
notes; but on the other hand, if he be not allow- 
ed, the provisions of the statute on which a con-, 
siderable part of the revenue depends, would 
be eluded.'* Tbus it is manifest, that the rights 
of the individual were lost sight of in* the at- 
tention to the interests of the government, and 
the case was decided on the ftiles of the cri- 
minal law. Why not suffer the innocent holder 
of the note to recover his money which he had 
paid for the bill, and then prosecute the guilty ^ 
drawer, who had violated the staHnp act ? The 
advocates of this case, acknowledging thiat the 
Judges were an»ously intent on protecting 4he 
revenue, ask, if the Judges were not ri^ to 
do so? Had this been a criminal prosecution, 
they would, no ' doubt, have been in the correct 
discharge of their duty. But as the L^bkture 
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^*".^"* had not thought it necessary to protect the re- 
venue, by declaring that those interested in such 
unstamped paper should be witnesses, I cannot 

—"^"^ oondeive that it was the duty of the Judges to 
violate the rules of law to eflfect this object I 
say violate the rules of law, because if the wit^ 
ness was interested, he was not admissible by the 
rales of law* And I can scarcely believe it pos« 
sible that a doubt Can exist as to his interest He 
was the endorser, and it is therefore presumable 
may have received value for the bill. The case, 
in my opinion, is utterly indefensible. I have 
shown^ by the cases above referred to, that the 

* case has been long condeinoined. In the case of 

4 Mass. p. 156, 159, Judge Parsons examines the 
English cases, and confirms the rule in Walton 
and SAe%, on general principles. In &e case o€ 
Hen. and Mun.^ Lyon^ Justice^ says, the case of 
Walton and Sh^y is better law than Jourdaine and 
Ijosbroks. Upon the whole, I think it is clear 
^at the drawei^as properly excluded, and I am 
therefore against the motion. 
Bay^ J. concurred. 
H JoAn^on, J. was against a new trial. He thought 
the witness inadmissible, because if the plaintiff 
recovered against the endorser, he would be 
bound for t}ie costs, ft. was, therefore, his inter^ 
est to defeat the action. 

cteTM, centra. C^EVEs', J. I think the maker of the note was 
an admissible withers. 
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The authority of Walton vs. Shelhf^ (1 T.R.p. ^J,^^"*j|°''' 
296,) has never \)e^n acknowledged in this State, ^-^^^-"^^N/ 
not evert with the limitation which was idaposed ^^^ 
upon it in Beni vs. Baker ^ (3 Term Rip. p. 27^) " 
The case of Cuntty vs» Sumpier^ (2 Bafs R.p. 93,) 
determined no more than that the plaintiff on the 
record, who was liable to the payment of costs, 
should not b^ received as a Witness ; artd he was 
inadmissible, notwithstanding he might b^ enti- 
tled to ultimate remuneration. (3 Ea^^ 7*) We 
are, then, untrammelled by the authority of Wal^ 
ton vs. SheBy, and afe fre^ to examine its princi- 
ple, and to adopt it or not, as we shall think most 
consonant With the general rules and principles 
of evidence, the reason of analogous cases, and 
the general usefulness of the rule. The case of 
Walton vs. Shelly cannot be said to have been es- 
tablished as an authority, even in the English 
Courts. It was bottomed on a principle, which was 
abandoned almost as soon as it was adopted, viz. 
fu&dnemo cMegans suam turpitudinem est avdiendus; 
for in Bent vs. Baker^ finding that it would be in- 
tolerable as a. general rule of practice, it was con- 
fined to one single description of cases, so 'as to 
save the authority of the case on the point de- 
cided, and diminish the mischief as far "as possi- 
ble ; and it seems to be. no rash conclusion to 
say, that if the lights which were shed upon the 
subject, in Bmt vs. Bakery had been enjoyed 
when the case of Walton vs. Shelly was deter- 
mined, we should never have had this maxim for 
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I 

caARMctTOtf, a moment introduced into the rules of evid^ice. 

May. 1817. 

£?en with the limitation of Bent vs. Baker^ the 
sober, practical wisdom of Lord Kenym revolted 
at the principle ; and notwithstanding the r^part- 
er, in the latter case, has made htm approve of 
the rule as applicable to negotiable instruments^ 
we find him, in 7 T. B* 697, disavowing the lan- 
guage attributed to him, and -declaring that he 
never recognized-, in the most limited form, the 
principle of fValion vs* Shelfy. He strug^ed 
against it, until the case oiJourdame vs. Ijasbr<dee 
(7 Term Rep. 597,) when we find the principle 
completely over-ruled, and the questionhas never 
since been agitated in the English Courts. Bi^ 
while this principle, as limited bj the cafe of 
Bmt vs. Baker^ appeared to be the settled law of 
England, it was incautiously, as I think, adopted 
by many of the tribunals of the United States. 
Having been adopted and settled by repeated 
confirmatory decisions, whether it be wise or not^ 
it has become the law of these tribtaials, ani. 
they must bear it ; at least, they have so &r borne 
it. I acknowledge it to be stated in their books 
as the received law of the Courts of New-York, 
Massachusetts, and Pennsylvania,'that a party to 
a negotiable instrument is incompetent to. prove 
it to have been originally void. I have not exa-^ 
n]dned all the cases on points collateral to the 
general principle, which have of^curred in these 
States. But, by one example, let us sfaMyw how 
painfully they dtro^e under the burden of this. 
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rule. In New-York, it? was determined^ in Win*' ^«J»'V«***' 

' . May, 1817. 

ier vs. SaiSer^ (3Jehns. €a. 34,) that a party to a 
negotiable instrument was incompetent to prove 
it void in its creation; ^and their Courts have re- ' 
<!ognized this as the settled law of the State. Yet 
*jn Barker vs. JknoU^^(^ 1 Cames^ 258,) they deter- 
mine that an endorser shall be permitted to prove 
that the note was endorsed after it became due« 
JNow is it possible to wink so hard as not to disco* 
ver, that everj^. thing essential in the rule is vio- 
lated here ? By endorsing the bill, the witness 
said to the endorsee, ^^ this is a valid and unsa- 
tisfied security for the sum contained in it.^' Y^et 
this decision permits him to divest it of the privi- 
leges of a negotiable^strument, and, by proving 
that it wa3 endorsed after it became due, to let io 
^.pro^f that it wasvoid in its creation. The only 
distinction of which this case is susceptible^ is, 
Chat if the note was due at the time of endors^^ 
ment, it was in eSect not a n^otiable instru- 
ment, 4nd was subject, in the hands of the en- 
dorsee, to every defence which could have been 
made by the endorsier; and therefore the rule 
was not violated, it is said. If there were any 
soundness in this distinction, it would preservje 
the operation of , the rule in the case of an honest 
witness, where its protection would be unneces- 
sary; -but it would be s%hter than a cobweb^ 
where its protection would be most wanted : for 
when tbe-witaess is base, enough to be willing to 
add peij^ury . to frauds However th^ fact be, he 
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ciAR&fttTov, can establish the means of impeaching the note 

MtJTt 1817 

in its creation. But what is the essence of the 
rule ? That, as regards the question, a negotia-^ 
* ble instrument is to be taken according to its le^ 
gal import upon the face of it ; and that a party 
to it shall give no evidence ^to invalidate iU Now 
it is as much a part of the legal import of an en* 
dcNTsement without date, that it was endorsed be- 
We the note was due, as that the money paja-^ 
ble by the note was due, and it is always presum- 
ed until the contrary is proved. Does not, then, 
the endorser invalidate the apparent legal eflfect 
of the endorsement, who proves that it is di- 
vested of that legal effect? But even this 
distinction is not left to the advocates of this 
rule ; lor in a very late case, Woodlwll\s. Hoknjes^ 
(10 Johns. Rep. 231,) the endorser was permitted 
.to prove, " that neither he nor the maker ever received 
any consideration for the note ; that, he delivered it 
to a third person, in order to have it discounted 
at the bank, who, instead of offering it at the 
bank, put it into the hands of a lH*oker.'' Here 
the note was not due. But it is said, in the opi- 
nion of the Court, that the witness was called to 
. prove facts subsequent to the due execution of 
the note. With a just deference for the learned 
tribunal which pronounced this opinion, it ap- 
pears to me to evade the rule, and to pat the de- 
cision on an unsound comtruction of an equivo- 
cal term — due execution. If it means the mere 
acts of writing, sigDing, and ei^orsing.the, note^ 
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then the fdcte to he testified were subsequetit to ^5f*y';Ys^;'' 
ihe duQ^ execution of it; but if it mean the de- 
livering it into circulation, the creation of it as 
a prima fade obligatory instrument, then I say," 
they were liot subsequent, but they were the 
very acts which gave it a prima fade legal exis- 
tence, which the rule bf Walton vs. Shelly does 
not permit parties to the instrument to invali- 
fdate. What was the witness Called to prove ? — 
that the note was given without consideration ?-~ 
that it was, therefore, void ; that il^, void in its 
creation ? If the object of the rul6 be to estop 
the parties to it, by the face of the paper, or to 
protect and give confidence to the holders of a 
negotiable paper, where is the distincfion ? But 
if there be a distinction) which I profess my^lf 
utterly unable to see, we iiaturally inquire, is it 
at this day that ihe&e jsubtleties are to be volunta*. 
rily adopted? * * 

In a still later case, {White vs. KibUng^ 11 
Johnson^s Rep. 128,) in an action by a second en- 
dorsee against . the maker, the endorser of the 
note, who endorsed it to the plaintiff 6^ore it be- 
came dusj was permitted to prove that it was paid 
at the time he endorsed it^ and that the plaintiff 
was at the time informed of the fact. Now the 
rule is, that the parties to a negotiable instru- 
ment shall not be permitt^ to prove any thing 
in contravention ef the legal effect of the instru- 
ment at the time they became parties to it. In 
the case of Barker vs; Amdd^ it was attempted 
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^Sur^uT* ^ show, that the note had lost ite .oegotiable 



charatter vl^en it was endorsed, becun^e it wn» 
^' then past due; but that ground, wbi^b was 
"maintained with difficulty in t^iat case, is not 
found, in the last cited case? and the broad ground 
is taken, that the party to ji fraudulent act niaf^ 
be a witness to prore the fraud, and ii»ratidate 
a negotiable security which his own aet held out 
to the world as valid. The witness in Wabm vsi 
iS&WKy was a second endorsee $ so was the witness 
in (his last case : and the cases are precisely the 
same, except that in the first case> (he groinsid of 
inralidity was usury in the creaticp of the notes, 
and in the last case, payment before it was en- 
dorsed or due. Can there be any distinction 
between (he stages of the curcolatioii when the 
cause of invalidity occurred,, m ope cause x£ 
invalidity and another? The rule is m^ that 
the parties to the instrument i^ali not be per- 
mitted to give evidence that it was invalid in its 
creation merely, but that no party to the instru- 
ment shall be permitted to give evidence io show 
it was invalid at the tme he continued ks circu* 
lation, and held out upon its &aSe to the world 
the usual signs of confidence and credit A 
party whose name is up<Hi the paper, may, per- 
haps, consistently wilh the ririe, be permitted 
not to show that his own act waUr an invalid one, 
but that the security had been satisfied hiAsi^ 
^^senibf to his pitting kis fmmBvpm it. The cases 
in which Lord KengfOn is reported to have jnade 
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this ^distinctiori prove no mqre. The point he «j*»«won. 
decided^, tf, inde^, he did decide any case 
which admitted the principle (>f W&iton vs. SheOg^' 
fe thus very correctly stated by Mr. Day, in his " 
note of fliese cases, to Ridir vs. Soppmg^ (1 Esp. 
/fcp. 177.) The principle of Wation vs. SheUy 
was distinctly stated by Lord Mansfidd to be, 
that no party who had signed a paper, (and all 
the cases clearly show, that this applies to en- 
dorsers as lirell as drawers and makers of nego* 
tiable instruments,) shall be permitted to invali* 
date an instrmnent so signed. But Lord Kehyon^ 
in Jourdmm vs. Lasbroke, expressly states, that, 
he never did ad^pt the principle, fliat he not 
only held a different opinion, but had alwaj« 
acted opon that opinion at J^isi Prius^ where thc^se 
eases are said to have been decided by him/ 
Even these cannot then be c^sidered as legitSe^ 
mate exceptions to the admitted principle of 
Walton vs. SheUg. Mr. Justice BuUer^ who was^ 
the last English supporter of that case, in the 
case of Phetheon ji^s. Wkitmore^ {Peake^$ Cases, 4(X) 
declared, he thought these cases within the rule.^ 
in Adams vs. Pingard, (Peake*s Cases j 118.) he 
says, ^^ it would be attended with the m<9St inju*^ 
riotts consequences to society, if these secu* 
rtties might be cut down by th^ persons passing 
. them.^^ What^ then becomes of the ground of 
distinction in the two last cited cases Gnmi John- 
son's Reports? And I aisk, if the Goui-ts df New- 
York have not abandoned the principle entirely. 
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cjAtLMTOB, whether they have * not maimed it exce^edinglf^ 
^^^^^^^^ and whether jt is not extremely difiicult to say 
ir«^ ' ^^^ ^"^ when it shall be applied ? The maxim i 

is certainly with them no longed, " JVemo aBegans 

sucem turpitudinem est audie^ius.^ This max^ ne- 
ver had^ in the obmmdn law, as numerous an- { 
thoritied clearly prove, any relation to witnissses; J 
It never was heard of before Walton vs. She^, • \ 
as many learned Judges have declared. (Vide 
' also Swift's Evi. 96; and EjDam' EdA. of PoOaer 
en Cont. 2 Vol. 3 1 8^ Appen^w^ It is .contrary to 
the spirit,, (admitted by all to be wise,) of the y 
modern practice, which is continually endea- 
vouring to reduce the number of cases of incoiH' 
petency. So much, then, for authority, precedeoty 
and analogy. Let us now exanuueit on the 
prinfeiple of policy, in relation to negotiable, 
instruments, which- is the only ground on whtcb 
it is any where now retained. The English 
Courts have, as we have seen in Jourdaine vs. 
Lasbroke, not deemfed this sujQicient to sustain 
it ; and there is not, and never has been, a iia- 
tion on earth so' much interested in the credit of 
negotiable paper. They are, too, not the worsts 
if they be not the* best, judges of the means of 
preserving this credit. The principle on whidi 
it has any tendency tq sustain the credit of ne- 
gotiable paper, is, 4hat innocent holders of such 
paper may be protected against all objections 
which may have attached to it in previous hands. 
Tbis is most abundantly and effectually ^ooe by 
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iKe general law, merchant, where ihat law is not ^5i2?;Y8jr* 
<;0nlroiled by legislative aqt$^ on the ground, ia ^'^'^^^ , 
the legislative judgment, of some superior pub- ^^4^^ 

lie policjfr. Is it not s^en, then, that this is but •" ^ 

a poliey of the Courts^against the policy of the 
Lej^slature ? And shall the rules of evidence^ , 
which ought, as far as possiUe, to d,ppljr alike 
to all times, circumstances^ and laws^ be bent 
to control a particular le^slative policy ? . How 
impotent, too, will such an ehdeayour be, if the 
^legislature should choose, as it has done in this 
€tate, in the case of usury, to establish the evi-* 
dence of the ease^ as well as the law of the con-; ^ 

tract? Therte is but one case under the laws of 
this state or the union, in wliteh. In the Courts 
of this state, a negotiable instrument c^^n be in- 
validated in the hands of an innocent bolder,' 
and in whicK he could be protected by this rafe, 
of evidence; that is under the statutes agaii^t 
gaming. This, and no more, will be the mighty" 
efiect of Uiitf nde. The case of Jaurdcdm vs. 
La^broke has b^en sometimes condemned, be- 
cause it has sacrificed, it is said, a principle of 
evidence to ar principle of revenue. This ob- 
jection begs the question, that the principle of 
Wabm vs. SheUy was a pi^nciple of evidence' 
known to the laws (^ England. But. all 1 mean, 
to say at present, is, thatif the pofait of the de- 
cision can be justified under any circumstances, 
and I think it can under all, no case could be 
more justifiable than that The fraud which ' 
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^AiV^'i"?"* ^'^^ *^ ^^ repressed, was one on the public r€» 
♦s^FN^^^ venue, in an article which ranks as third in 
NeJioB anionnt and importance among those which 
■ compose the ordinary public revenue of the 

kingdom. If any interest of society or govern- 
ment be worth preserving, Was not this ? At a 
^ moment when the nation was groaning under 

distressing burdens, which would he rendered 
(he more tolerable by distributing thetn equally, 
and preventing all from fraudulently evading 
them, w^as it not a timre and a subject^ of all 
others, on which it became proper to lay a^ide 
a novelty, for so it seems to have .been finally 

considered by the English bench and bar, and 
to return again to sober and practical princi- 
ples ? The want of a stamp probably rendered 
the instrument in that case invalid. B^t in a 
like case here, that would not be the conse^ 
quence. It would only require the payment of 
the stamp duty, and a small penalty. The ap- 
plication of the principle, however, and the 
means of evading the stamp duty^ in a thousand 
instances might be easily contrived, and the se- 
crecy of these contrivances this rule would ren- 
der inviolable. Thus it results, that the rule of 
WaUon vs. Shelly will hjtve no protective opera- 
tion but in two cases : 1st. Where "the holder has 
notice of the fraud or defect; and then it ena- 
bles him to coneear the fraud, and to take ad- 
vantage of it. Innocence is a more perfect shield 
than Walton v&. Sk^By ia all other cases, except. 
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2dly,' cases in which the Legislattire shall from *^".''fj?''* 
weighty coQsiderations of policy have made ex- 
ceptions. I will conclt^e thi& subject in the 
; words 'of a learned !Judge of our own State, - 
(ChanC. De Sausm^e^) tvhp says, '* The rule, as 
laid down in Waben vsv SheUtf^ has been found in- 
cotivenient in practice. It has been found to 
shut up the avenues of truth in jtnany cases, 
where accomplices, or p^sons unwarily drawn, 
in to pai'take in some iHegal or fraudulent traos-^ 
action, w^re willing to redeem theic;^ error, and 
disclose the trutbw" He says- again, " In this 
collision of opii^ion^, (alluding to • those which 
have existed on this subject,) attK>ng such (emi- 
nent Judges, we are free to resort to pripci-^ 
pies.'* (3 De Sam$ure*$ Rep. 224.) And doing 
so, r aan decidedly and cleariy of opinion, the 
rule of Wabon vs. ^helk/ is in. one view useless^ 
and in another greatly {Pernicious. 

, Mm 

But if there be any exception to the rule, that 
no one shall be permitted to give evidence againat . 
the validity of an instrumcAt which he ha^ signed 
as drawer, maker, or endorser, the case before 
ua is one of the clearest of those exceptions. 
Here the maker was called to ptove that the 
endorser had not received hotice of the disfao^ 
nouring of the note, a fact clearly subBequent to 
any act of bis, as a paWy, to the creating or pass- 
ing the bill; and on thaf ground, if these cases be 
authority, the witness was admissible. If they 
are not aujthority, vnthin the principle of Walfon 
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ciAiLcttoiK TB. SheUifi then the rdle, in its most limited shs^pe^ 
•>^v^v/ has beeni as I have before contended, abandoih' 



Baif - • 

vei^oo ^» except in name. 

■ The next ground on which it is contended ^e 

witness was incompetent, is, that though he stood 
indifferent as to the subject ONitter of the smt, 
yet that if he destroyed the plaihtiflPs right to 
recover, he would exonerate himself from the en- 
dorser's costs, which he would be bound to re- 
imburse to the defendant if he were cast in ftie 
action ; and that therefore he had a direct pe-, 
cuniary interest. According to^ the English de- 
cisions in point, the witness was, notwithstanding 
his liability to costs, admissible. {Ilderton vs. At-- 
kin^n^ 7 T. B. 476. Beri vs. Kershaw, 2 East, 
458. 4 Tauntov^s Rep. 464« Jwm vs. Brooike^ 
CMttyi 284.) And although there are very many 
cases in which witnesses liable to costs have 
been rejected as inadmissible, though otherwise 
indifferent, yet this exception appears to be well 
recognized. There are, then, authorities for and 
against the admissibility of the witness on thi$ 
point ; but those in favour of his competency are 
on the very point, while there is no contrary case 
exactly in point, however strongly analogous it 
may be. The modern cases have gone exceed* 
ingly far in establishing the competency of wit" 
nesses* (Ridley vs. Tayhr, 13 £last, ^61, and Phi^ 
lips an Evidence^ 54.) The rule, Jthat where a per*' 
son is liable to incidental or collateral costs, he 
^ shall foe deemed , incompetent, is among those 



IN tHte STATE OF «OtJTH CAROLINA. 



',\ 



» 



445 



\ 



Hais 

V. 

Newtoo. 



cases, I think, in which too strict a principle has f ^^*';*,^?''' 
been adopted. If it were res integra, and were to 
be considered in the spiBt of the present times 
on this subject, I think it would not be adopted. — 
If the witness stand indifferent before the suit is 
commenced, should the act which renders his testi- 
mony necessiary, make him incompetent ? There 
are large classes of cases in whic^ the bias is much 
clearer; such as those of reiry near relations, 
pei^ons interested in the question, agents, and a 
^-ariety of others, who are properly deemed com- 
petent, and all objections against them referred 
to their credit: It wotild seem that a direct in- 
terest in the subject of the suitj would establish the 
boundaries of a rule strict enough ; but the ques- 
tion, as a genei^al question, is riot opeo. On the case 
before us, however, the question is not only not de- 
cided against the competency of the witness, but 
the cases in point clearly and diirectly establish 
iris competency 5 and we are to be directed by ^ 
them, or return to the ancient gloomy prohibi- 
tions, instead of following the light which shines' 
so clearly in our way. I am of opinion, in aH 
these views of the question, that the witness wsus 
admissible ; and therefore, on this ground, that^a 
new trial ought to be granted. ^ 



NoTT, J. I concur with my brother Cheves. 

* ■* • • 
CogdeUy for the motion. 

Kingi contra. 
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Philip Cohen and Mter Moses against Samvei, 

and MoNi^AGUE Simons. 

to tbemaky o(K DeVtsdvtt Vcl HOn. 

there i;* Much ^his caose was tried before Mr. JusticeGrtm^e. 



evi- 
the 



Si 4iimnt^ at Charleston, in January Term, 1814. It was 
ta^iiILrtSd'w! ^'^ action on a feigned issue to try the sanifj of 
iJS?***difficuu the deceased, Sampson Simons^ on the niffht of 

tfciir arWflK out .1 , ■ . 

•^ the 20th January, when he executed his last 
will. The case came before the Court in this 
shape, after the determination of the ordinary 

. of Charleston district, who had decided in fa- 
vour of the sanity of the deceased testator. If 
appeared, that the deceased, a few days be/oj^e, 
on the 18th January, had made anotlier will, by 
which he bequeathed to his brothers, the present 
defendants, 100 dollars each, and the residue 
of his property to certain orphans, who were 

* said to be his relations. In this will he named 
the plaintifis, Cohen and* Moses^ Uis executors. 
In the last will he named the defendants his exe^ 
cutors, and left the bulk of his estate to them. 
The evidence, (consisting of upwards of 40 
pages,) which had been taken before the ordi- 
nary, for and against the last will, was regularly 
certified by him to the Circuit Court, and^was 
.. read in the cause, itnd will be occasionally re- 
ferred to, andjfiled with this opinion. The Juiy^ 
under the charge of the Judge, found a verdict 
for the defendafite^ by which the la^t will was 
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^tablished, as having been execute^ by the de- ^|5f";^SS*' 
ceased when in a sound ^nd disposing nund. 

An appeal is now made on the following ^ 
pounds: 

1st Because the presiding Judge mkdiiiected 
(he Jury, in stating that Dr. Glover proved, that 
the testator had a lucid interval on Sunday 
morning, (being an hour or twQ, as it was al- 
leged, after the signing of the last will,) where- 
as Dr. Gfcver expressly said, that the testator 
^ on Sunds^ morning seemed mudi better, but 
that he did not think he was perfectly sane.^^ 

2d. Because the Judge misdirected the *Jurj 
in stating, that no one proved that the testator 
bore a hatred to his brother? except Mr. Saxm; 
whereas, the fact was proven by six other J)er- 
sons, namely, JLypn Levy^ Baruch Levy^ Jacob 
SuareSj Alexmider Solomon^ Saul Solomons^ and 
Isaiah MOses. * 

3d. Because, although the subscribing wit- 
nesses to the last will, swore, that in their opi- 
nion the testator was in his senses when he exe- 
cuted it, yet they also swore to facts and circum- 
stances which proved that their opinion was in- 
corject, and that the said testator was insane at 
the time of the execution. 

4th. Because, from the wei^t of evidence, 
particularly that of Dr. Ramsay and Dr. Glgver^ 
the attending physicians, it ms^ifestly appeared, 
tliat the testator, on the night of the supposed .* 
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execution, was insane, and therefore incapable 
of making a will 

CoLCOCK, J. delivered the opinion of the Court. 

There is no ground of law stated as the foun- 
dation of a new trial ; and it appears, that the 
testimony winch was written, was delivered to 
the Jury on their retiring from the box. It can- 
not, then, be a sufficient reason to grant a new 
trial, that in some particulars, the Judge may 
have mis-stated the testimony to the Jury; for 
they well knew that it was their province to de- 
cide on the weight of tevidence^ and it is a case 
in which the exercise of this power of the J ury 
was peculiarly necessary. There appears to 
have been a great deall of conflicting evklen^^, 
such, perhaps, as could not be reconc&ed. T\&e 
case would then rest much on the character of 
the witnesses, with which it is presuiAable the 
Jury were well acquainted. In such a case it is 
sufficient if the Court are satisfied, that there 
has been sufficient evidence on which to rest the 
verdict, and it is very obvious that Ais is the 
case. The four subscribing witnesses all swore 
positively, that the testator was in fais seosses 
when he executed the will, and assign i^asons 
for this belief; such as his refusal to leave le- 
gacies to particular persons who were mentioned 
by those about him, particularly, the young man 
*^iSati/, who was called his son ; his asking to know 
the amount of tfie legacies whi^h were left, and 



m THE STATE OF SplXTH CAROLINA. 44«^ 

causing the witness^ RcmdaUj who drew the will,iCHi«i.«8To», 
to make the calculation for him ; his refusal to ^ ^^^^s^"^^ 
leave a legacy to the Synagogue in London, and ^ j^jj^^sj^j^ 

saying that they had never acknowledged the - 

receipt of a legacy, which had been sent to them 
by him, left to theim by a dead brother} his. hav- 
ing blotted the first will, and desiring that an-* 
other should be drawn. But it is said, that this 
evidence of the subscribing witnesses, (who 
agree in all materisd facts,) is contradicted by 
the positive oath of Send Simons^ by the cir- 
cumstances which they mention ; and lastly, by 
the testimony of other witnesses, to whom they 
gave, a different relation of the occurrences of 
th# night. The testimony of the young man, Saui^ 
.cannot be regarded, for Hyam Harris^ who is pro- 
nounced an honest man by both parties, proved, 
that he heard this young man acknowledge he 
had done wrong, ask his uncle's pardon; and 
when the witness said to him, I wonder how you 
would be tampered with at your years to do a 
wrong things he said he had been tampered with, 
and named the person who^,had seduced him. 
This is one only dritness who positively contra- 
dicts the oath o( the four subscribing witnesses, 
and no doubt his testimony was disregarded by 
the J ury. The circumstances which are relied 
on to prove that the jsubscribing witnesses were 
mistaken in their opinion of die sanity of the ^ 

testator, are that he cried out during the nighty 

murder, and desired th^m to l<fok under the bed; 

« 
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^m"\7\r' ^^^^ *^^y wished to rob hioi) and the like ; which 
Ljfon Levy^ who drew the first will, and who k^ 
admitted to be witness of credit, states a ainiilar 
' conduct in the testator, when he was emplojed 
in drawing his will Nay, he appears to have 
acted in this waj from the first account we have 
' of him ; and it is not difficult to account for t\us 
conduct. He was certainly much enfeebled by 
sickness ; he had accumulated a large sum of 
money, and had in bed with him 6000 doUars, 
or thereabout, and under the bed a chest of va-^ 
luables : accustomed, perhaps, to think of Ut* 
tie else, hia anxieties were increased by hi& 
situation, but certainly afibrd no evidence of in- 
sanity. It i& said, that two of the subscribii]^ 
witnesses are not to be believed, because ihej^ 
said at other times after the executiou of the 
will, that he, the testator, was not in his senses 
when he executed the will. The first witness 
to the will is Randall Mr. ThomhiBmA Mr. Bo- 
ring have testified, that he told them that the 
testator was out of his senses; and intimated that 
be was to be well rewarded for drawing the will. 
To this is opposed the testimony of two witnesses, 
swearing that Randall is a man of good charac* 
ter, and his own oath denyii^ that he ever told 
them so. The circumstances of thh case, also, 
contradict the testimony of Mr. ThomhiU and Mr. 
Baring. For a man who would be base enoagfa 
Jo draw the will of a person, who he knew to 
be incapable of Bjyptking pae, ymvid scarcely be 
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SO foolish as to publidh the act. If gain was the ^Sf^Ysnf* 
object, this was surely the most effectual mode 



Coheob 

he could have pursued, to prevent himself from g ^ m^'sibwm. 
obtaining it But the Jury were hot trying the — ■'""^"" 
abstract qued^tion of RandalP^ credit. They, no ' 

doubt^ called, in the aid which he had acquired 
from the oaths of the other witnesses, and thk 
xaras certainly sufficient to outweigh the testimony 
of Mr. Tftornhill and Mr. Bcmng. 

The testim<my of Michael Simpson was attacked 
on the same ground. Broum and Coleman say, be 
told them that the testator was not in his senses, 
or what amounted to that, and mentioned the - 
time and place. Hyam Harris and Chapman So- 
lomons say, they were present ; the first declar- 
ing that he did not hear Michael Simpson say any 
such thing, and the last positively swears that he 
did not say so. Michael Simpson was called in 
after Br&wn and Cohrhan^ and swears that he did 
not tell them any such thing ; add to this, ihat 
Srotvn says, he is sure it was after January, and 
hie thinks after February, and that this witness , 
was sworn to before the Ordinary in February, 
and there cannot be a doubt remaining that can 
affect the credit of Simpson. The testimony of 
the attending physicians,* it was said, was sufficient 
to contradict that of the subscribing witnesses? 
The greiatest respect is due to it, both on account of 
the skill and reputation of these gentlemen; but 
it seems that they difier: Dr. Ramsay think^^the 
deceased eoidd hot have had a lucid interval on 
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•^m.V;Vbi7"* ^^ night in which he ex^ecuted the will; Dr. 
Glover is not positive, but says, in an interval of 
sixteen hours, there maj have been a great 
" change for the better. Such things occur. The 
lucid interval of Monday morning was sudden 
and surprising. The medicine he had been tak- 
ing was stimulant as well as the wine. Lucid 
intervals may be produced by stimuli as often as 
they are administered, provided there is suffi- 
cient aptitude to receive them; from which it 
clearly follows, that such an interval may have 
occurred ; and if so, the testimony is not directly 
contradictory.^ A great variety of circumstances 
were introduced in testimony of a minor consi- 
deration, which I shall pass ^unnoticed ; one ex- 
cepted— it was proved by some of the witnesses 
that the testator expressed a dislike or aversion 
to his brothers. There was a great deal of tes- 
timony to oppose this: the letters which were 
written by the deceased (o his brothers, ' and the 
evidence of Col. Magwood and Mr. Eraser^ who 
testify that they had been seen together in appa- 
rent firiendship ; but this, though much relied on^ 
is certainly an unimportant circumstance, bad it 
been established; for it is very common, we 
know, in the situation of the testator, to feel a 
returning affection for relatives w^h whom they 
may have had little differences i^i nor can it be 
considered as improper in those who were pre- 
sent, to avail themselves of this ^opportunity of 
returning affection, to induce tbj^ man to make 
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a disposition of his property, which it must be ^^^^^^^^^* 

conceded was more proper than the first It is 

only to be regretted, that they were not able to ^^^ g.^^^ 

prevail on him to leave some part of his proper- ^"'"" 

ty to his son. Upon the whole, then, the verdict 
appears to be well warranted by the facts. I 
am, therefore^ of opinion, that the motion should 
be rejected. 

The other Judges concurred. 

Priokau and Richardson^ for the motion. 

Keating L. Simons^ contra. 
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The CiTv Council op CHARLEStow (gainst J. H. 

Lanoe. 



In tbe case of 
etetetted Unds, 
tbe title yests in 



This was dn action for money had and receir- 

£th ohh^rwi? ^^' brought by the City Council of Charkston 
SdTi?e*Jj^?wJ3; ^ defendant, under the following cir- 

tlM ^^oe pro> . ^ , « 

^ i"** "J^" cumstances: Sebbe Sebom died seized of a lot of 

uon lor mooer 

IXSl^'^'t^ land in Charleston, withoat heirs. The defen- 

i to whose 

and p^ts w ^^^^ administered on his personal estate^ and 



person to whose 

bands 

and p 

theVatX'suu ^ took upon himself, as administrator, to receive 

the State, or the *^ ' . r> ^ t 

jgjjM Of ^ from the tenant the accrumg rents. Part of them 
he paid away in satisfaction of the debts of the 
intestate, and had left in his hands $1 746.46. 
These rents had accrued and been receiVed by 
the defendant before the inquisHion directed by 
the act of Assembly had been completed. Xn' 
inquisition was regularly had under the act be- 
fore this action was brought, and the action was 
for the^mesne profits received by the defendant. 
-' The plaintiff ^s counsel contended that they were 
entitled to the mesne profits as far back as the 
death of the intestate. The defendant's counsel 
contended that they were entitled to none of 

f them ; |;hat until office found, the state had no ti- 

tle, and was not entitled to mesne profits. 

The Judge charged the Jury that tbe lands 

^rested in the state at the death of the intestate; 

that the piainti£& (who were entitled to all the 

claims pf tbe state) were cntided to the mesae 

profits ; that the act of Assembly only prescribed 
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a 0K>de in which escheated landis should be re- •'t^^^^w* 
covered and disposed of, but that the right vested ^^^^^^'^ 
under the Common Law, which was not altered charieatoD 
by the act of A8sem|ily* There were no per* 
sons pretending to claim^the lot as heirs of SA* 
ien^ and the inquisition found that he died with* 
out heirs. 

Th^ Jury found a verdict for the plaintifl& for 
$ ] 746.46, and a motion is now made for a new 
trial on the following grounds. 

1st That the title to the lot of land iiiquesticm 
was not vested in the plaintiflfe til) ofiice found) 
and that they were not entitled to (be previous 
rents and profits accruing since the intestate's 
death. 

2d» That th^ presiding Judge misdirected the 
Jury, in saying to them that the doctrine of the 
English law, which establishes that no mesne 
profits shallgo to the king before his title accrued, 
did not apply to escheats for want of heirs* 

The case was tried before Mr. Justice Cokocky 
in May Term, 1814, at Charleston. 



Chetes, J. delivered the opinion of the Court, 
At the Common Law, wher.e the king's tenant 
died without heirs, the king was taken to have 
the right immediately, and* be in actual posses- 
sion without ^ce found. (Co. LUt. 2 b. Fbuh 
dm, 229. 3 Johns. Ca. 109.) So where the heir, 
was an alien, for not having inheritable blood, ho 
descent could be cast upon' him \ he could not 



■^ 



456 REPORTS OF JUDICIAL DECISIONS 

citA«Lr«TO!r, take for a mom^t. It was otherwise in case of 

^^"v*^^ purchase by an alien. The law permitted him 

JhJl^toa to take and hold, (Co. UtL I Johns. Ca. 339^) 

J. H. unge. yj^jjj Qfgc^ found, and it w^ by the inqaest that 

the king^s title was established. I have said that 
the cases where the escheat was caused by 
failure of heirs, the title of the king comoEienGed 
at the death of the tenant, and the possession 
immediately followed the right. (Co. Uu. 2 b. 
Plowden 229. 3 Johns. Ca. 109.) But perhaps it 
would be too much to say that in no case, and 
for no purpose, an office would have been ne- 
cessary in such cases. It was, however, suffi- 
ciently clear that this was the general rule. .The 
doubt expressed by Lord EUenborough, in Ilayne 
V. Redfem^ (12 East^ 96,) was founded on the dif- 
ficulty of ascertaining whether the king was the 
immediate lord; in other words, whether the 
person last seized was the king^s tenant ? Where 
mesne lordships were common, the presumption 
did not follow; and the fact did not appear, that 
ihe king was the immediate lord, unless that fact 
was piioved by some matter of record. But it is 
unnecessary that we should be embarrassed by 
these distinctions or dgubts. We are of opinion 
that in all cases in this state, the reljition of the 
state is like that of. the king to his immediate 
tenants. The king was entitled *1:o the mesne 
profits from the time his title, not his actual pos- 
session, accrued. (3 Black. Com. p. 260.) In 
escheats for failure of heirs/this title, we have 
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seen, »adcraed immediately on the death of the ^|^^*",7,?«' 
tenant. The lord by escheat might distrain for ^«^n^^^/ 
rent due to the last tenant, because it was inci- '^barSn 
dent to the reversion. (3 Cruise, 498. Tit. Es- '-^^^ 
cheat.) The king, then, in England would h^tve 
been entitled to the mesne profits from the death 
of the tenant in a case like the present. 

Our act of jVssembly does not vary this right ; 
it ^nly establishes a mode in which the fact of 
the failure of heirs is to be ascertained. ' It is 
true it speaks of the land being vested by the 
judgment of the Court, but this is only an inac- 
curacy of language, fertile act of the Assembly no 
where enacts the law, but recognises the Com- 
mon Law. It has been determined that the state . 
cannot grant escheated lands until office found 
under the act, and very properly, for the object, 
of the act is to'avoid any injustice to the citizen, 
and therefore the state forbears to exercise the 
right which the Common Law casts upon it, until 
that right is ascertained. In that respect it is 
analogous to the English statutes, which are the 
subject of construction in Hayne ys. Redfefn, (12 
East, 96.) From these premises it follows that 
the City Council, who in this case possess all the 
rights of thift state, are entitled to recover all the 
mesne profits from the death of the person who 
died siezed without heirs. The verdict, therefore, 
is right, and the recovery against this defendant 
works no hardship. He m^s fully apprised of* 
the claims of the State, and indeed still retains in 
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CBAtLUTon, his hands the full amount of the TerdiCtr Ji^hich 
does not charge him with the sums paid away on 
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terienoB account of the debts of the intestate. But we are 



to be understood as giving no opinion^ one waj 
or the other, in a case where the person in actual 
possession, without notice o( the claims of the 
state, may pay rents to an apparent proprietor, 
or where an agent, public or private, may receive 
the rents and profits, and pay them over without 
a knowledge of the rights of the state. 

The other Judges concurrcfd. 

Prioleau and Drayton^ for the motion. 

Gadsden^ contra. 
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This case, which was tried before Mr. Justice where a piam- 
Cokockj at Charleston, in May Term, 1814, was ofprk^^^^/I!S 

an officer, he 

an action for money had and received, to reco- SSSei/^iucrby 
ver irom the defendant, who was commander of hiscommissionor 

some competent 

the revenue cutter Gallatin, 509 dollars, which JpprtSSeSJ hS 
plaintiff claimed as third mate of the cutter, for thlTSmcf fa not 

•*- sufficient, where 

his share of prize-money, arising from the capture Jji**fe°8ir ^y 
of the schooner Gustava, and which had been re- **" ^ 

ceived by the defendant. The defendant admit- 
ted that the Gustava was captured by him on the 
16th February, 1809; that she was condemned 
and sold, aad that he had received the whole of 
the prize-money. But he alleged that Marston 
was the 3d mate, and not the plaintiff, and that 
he had paid the money oVer to him. 

The monthly returns of the revenue cutter 
which the defendant made to the custom-house, 
were produced in evidence, in which the plaintiff 
was called 3d mate. The boatswain also swore 
that he was on board when the capture was 
made, and was regarded by him as an officer. 

The defendant then called Cox^ who swore 
that he was the 2d mate; Penningtonj the 1st; 
and Marston^ the 3d ; that he went on board and 
received his command before the cutter sailed, 
on the morning of the 16th February, which was 
the day of the capture ; and that there could not > 

be two 3d mates at the same time. He also 
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ctinttfiToir, proved 'that he fiad received his ehs^ oi the 

Bfty, 1817. * . ^ . 

'^^"v-^^ prize-money from the captain, and that Pennmg" 
- . L°« . fon and Marston had received their shares. 

-^ On this evidence, Ihe Jury found a verdict for 

the plaintiff^ 

The defendant moves for a new trial, on the 
following grounds : 

1st Because the plaintiff, not being a commii?-^ 
sioned officer of the revenue cutter, had do right 
to any share of the prize-money, which by act of 
Congress is distributed only to commissioned offi* 
cers. 

« 

2d. Because the plainttflf, at the time of the 
capture of the Gustava, was not 3d mate^r lieu- 
tenant of the cutter, that birth being proved to 
be filled by Marston at the tjme. 

3d. Because there were on board the said 
schooner Gallatin, (the revenue cutter,) as Ist^ 
2d, and 3d mates, Pennington^ Cox^ and Marston^ 
at the time the prize was taken ; and these being 
all the law allows, the plaintiflfM^ould not be an 
officer at that time. 

4th. Be^cause the verdict is contrary to law and 
evidence. 

NoTT, J. delivered the opinion of the Court. 

The several grounds-taken in this case for a 
new trial resolve themselves into the single 
question, whether the plaintiff was third mate 
on board the revi^nue cutter Gallatin, at the 
time of the capture of the Gustava. And that 
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invohres thie previous inquiry, ^at shall be evi- ^^Yy^^lT?!'' 
deuce of his having held that office? By an ael 
of Congress of 2d March, 1799, 1 GmydotCs Di- ^apt 
gest^ 201, it is enacted, that " there shall be to' 
each of the revenue cutters, one captain or mas- 
ter, and not more than three lieutenants or mates, 
first, second, and third, and not more than seyen- 
ty men, including noncommissioned (^c^r^, gun- 
ners and marines." (^cts of Congress^ 2d March^ 
1799, 4 VoL 275.) I should conclude from tl^s 
act, that the mates are to be considered as 
commissioned officers. They are classed with the 
captain in opposition to '^non-commissioned offi," 
eersy gunners and mariners." But whatever doubt 
may arise on the construction of this act, I think 
will be removed by a reference to another act 
passed the same session, 1 Graydoth^s Digest^ 373. 
By that act it is enacted, that the compensatioa 

^ of the commissioned offit^s of the revenue cutters, 
shall be as follows : to wit, ^^ to a captain or mas- 
ter, fifty dollars per month, and the subsistence 

' of a captain in the army of the United States ; 
to a first lieutenant or mate, thirty-five dollars per 
month; to a second lieutenant or mate, thirty 
dollars per month ; to a third lieutenant or mate, 
twenty-five dollars per morith." (4 Vol 478, 
Acts of Congress.) Here they are expressly de- 
clared to be commissioned officers. In the act 
first cited, Graydon^ 202, it is further enacted,* 
that '' the officers of the said revenue cutters 
shall be appointed by the President of the Unit* 
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ft 

^mV^iVit"' ^^ States." Two facts appear to me to be sa- 
^^^^^"^^ tis&ctoiily established by these acts : l«t That 

Alton , *.., . 

ctpt m'Nmi *"P mates of the revenue cutters are, or ought to 

be, commissiotied officers. And, 2d, That they 

. must be appointed by Ae President of the Unit- 
ed States. And when a person comes into Court 
in any particular character, he must show that 
he is clothed with the authority which he as- 
sumes. The plaintiff has set forth in his decla- 
ration, that he was the third mate of the revenue 

m 

cutter, and that is not an immaterial allegation* 
It is the pivot on which the case turns, and 
must be supported by prooC I do' not mean to 
be understood, that an officer (plaintiff) must 
always produce his commission. Bat he must 
produce some evidence of his appointment, and 
that it was made by the proper authority. And, 
until better informed, I cannot consider the ap- 
pointment of such an officer, as this plaintiff 
claims to be, good, unless made by the Presi- 
dent of the United States. If 'any other law or 
custom exists than those I have shown, they 
ought to have been produced. But the appoint- 
ment must be by somebody, and the evidence of 
it must be somewhere. And wherever it is, and 
by whomsoever made, it was susceptible of 
proof In the monthly returns of the captain, 
it appears, that the plaintiff was acting, at the 
time the Gustava was taken, as third mate. 
Phillips^ the boatswain, also deposed, that he 
was the third mate, and was on board at the 
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« 

timp. Efut by whom be was appointed, or by ciM«»Toit. 
what authority he was acting a^ such, does not 
appear, excepts by the testimony oiF Cox^ who 
said the c£q[>tain could make and break the mate 
at pleasure, it is now contended, that the com- 
mission does not confer the office, but is oply 
evidence of it; and that being reputed third 
mate, and proved to be in the exercises of the 
office, is sqfficieni evidence of the fact; and se* 
veral authorities are cited to that effect (PM 
on Evi. 170; 4 D. and East, 366; 1 Crmch, 137; 
3 Term Rep. 632 ; 2 Bee's Adwirahy Rep. 405.) 
Tb)^t a coqimission is only evidence' of an office, 
and does not confer apy authority, is admitted. 
And whether it is the only evidence, that can be 
admitted where it does actually exist, it is not 
necessary now to decide. All that is contended 
for is, that there must be «ome evidence of the 
appointment In ordinary cases, proof that a 
person is generally reputed an officer, and that 
he is actually in the exerbise of such office, will 
be sufficient evidence of the fact. As wheiQi a 
person is sued for any act done by him in ai^y 
official capacity, it does not lie in his mouth to 
say he is not the person he has held himself out 
to the world to be. So where the question 
c'>mes before the Court collaterally, as a deed 
jnade by a Sheriff in the due execution of his 
office, or even in a criminal case an affidavit 
taken before a person acting as a magistrate, or 
a warrant issued by him. In these and like 
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€«^Y<'Yj;"* cases no higher evidence will be required than 
that he was generally reputed such officer, ai^ 
was actually in the exercise of such office. In*- 
- deed, in some cases, the principle is even car- 
ried further, and perhaps correctly. . As where 
an attorney brought an action of slander against 
a person^ for charging him with mal-practice in 
his profession, it was held that he need not prore 
that he was an attorney, because^ the charge 
made by the defendant admitted that he was so. 
(4 D. and.E. 366.) So where a person has been 
acting in a particular capacity, and the defendant 
has dealt with him in that character, and ac- 
knowledged, him as such, he shall not be per- 
.mitted afterwards to dispute his authority. (3 D. 
and £. 632.) And, if in this case tVie meney*wa& 
now in the hands of Captain M^Ned^ and no 
other person was claiming it, I am inclined to 
think that his monthly returns would be sufficient 
evidence against him to authorize the plamtiff to 
recover. But when tHe question oi office is the 
point directly in issue, more strict proof ought 
to be required. For although this action i% 
against. Captain M^Neel^ yet it is really' a contest 
between two officers, (or persons clsuming to 
be officers,) one of whom is in possession of the 
' money, and the jother coming to deprive him of 
it. Cox swears that Pennington was the first mate, 
that he was the second, and Marston the third. 
He went on board the day before the capture 
If that is true, Marstm wa9 superg^eded a$ se^ 
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cond mate, and became the third; and .^Um. CHARtxsToif, 

^ ' ' May, 1817. 

who received a temporary apppointment during ^^^^v-^i/ 
the absence of Cox. was in his turn also super- ^ . y*° 

^ ^ *^ Capt. M'Neel. 

seded by Jtfarston. This evidence was corrobo* 

rated by the facit, that the daptain has paid their 
respective shares, over to them. And the cap- 
tiain being a confidential officer, intrusted with 
the distribution of the prize-money, his acts, be- 
fore action brought, are to be respected. The 
receipt of Marston for the share due the 3d mate^ 
also further corroboratds this testimony. For 
he appears in the captain's return as 2d mate^ 
and would not have accepted the third dividend 
if he had been entitled ta the second; But ad- 
mitting, that ^Uen was in fact 3d mate, appoint- 
ed by the captain, pro hac vice^ and had really 
been acting as such when the Gustava was taken, 
I should doubt extremely whether, stricti juris^ 
he would be entitled to receive the prize-money, 
because the captain ^oes not appear to have any 
such authority. That he would be equitably enti-* 
tied to it^ I have no doubt And that the govern-^ 
ment would direct it to be paid to him, perhaps 
there is as little doubt. But it does not follow, 
that the captain would be authorized to pay it over 
to him without special instructions, or that this 
Court would have a right to enforce the payment 
of it. But we do not deprive the plaintilOfof I^is 
right, by granting a new trial. If his claim is 
well founded, he will have an opportunity to esr 
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. tablish it by better eiridence. If it is not, he 
ou^t not to recover. 
I am of opinion a new trial o«ght to be grant- v 

ed. 

Bojf and Johmofh J- concurred. 

Cheve99 J. I am of opinion the case was sut 
ficiently proved. The returns by the defi^aot 
to the Custom House, I think, contaiiied the ad* 
mission of the defendant, which ought, accord- 
ing to justice, and the cases, to bind him, as 
well as satisfactory proof of the rec(^itioQ of 
the collector, that the plaintiff was 3d lieute- 
nant of the cutter. The collector is pratticallj, 
and according to law, the agent of the govern- 
ment in relation to the revenue cutter, arid faia 
admission of the fact is good evidence oi the 
appointment being made according to law. (Chd- 
U$on^8 Reports, p. 222.) I think the defendant 
paid the money to the other claimant in Jlns dwn 
wrong, as he had full notice of the plaintiff's 
claim. I Uiink the verdict was just tod legale 
and I am against a new trial. 

CotiCpcK, J. I concur with my brother Cftet^. 
Prtokauj for the motion. 
King^ contra. 
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J. L. Lacoste against J. Flotard & Company. 



CHARLBSTON, 

May, 1817. 



Lacotttt 

V. 

Jlotard k Co. 



CoLcocK, J. delivered the opinion of the Court. , ,. , 

' » Action for mo- 

This action, which was tried before me B.tl%Ji%m\iIto 
Charleston, in May Teriii^ 1814, was brought to *'°"f**J'J'*JS°^; 
recover 161 dollars 52 cents, for goods sold, and ifis¥?°p5S 

i/»^'iii • t T/»i portional part 

also tor 407 dollars 60 cents, paid to defendants Je*lSS)?Sarfan- 
on a consideration which had failed. The sale <Kf Sbe'ju^ai^ tSe 

, _ , proper Judges as 

the goods was clearly add satisfactorily proven. ^ *«» quantum. 
The plaintiflf then proved that he had bought 6f 
the defendants, two wooden shops on a leased 
Ibt or lots in King-street, and tak^n an bssigi^- 
ment of deieadants^ lease, which he said was two 
years to run, and this was ea^pressed in the as- 
signment. The plaintiff was to pay the ground 
rent of 350 dollars per anntim to the landlord. 
This purchase was on 4th December, 1810^ and 
the date of the lease assigned appeared to be 
1807. The lease was for five years. In 1811, 
Mr. Baring (the agent of Petukrgrass^ who .was the 
owner of the lots) called on the plaintiflf^ and told 
him his time was out, and produced a paper sign- 
ed by defendants,dated i n December, 1 806, which 
was a^>ovenant to pay to him the sum of 350 dollars 
per atmum for these lots for five years. Baring was 
sworn, and stated that the paper which he produced 
bore'the true date, and that the one which plaintiflf 
had received from defendants had heetk altered in 
the date from 1 806 to ) 807 ; and this fact was aldo 
sworn to by Mrs. Barings and indeed is apparent 
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on the face of the paper, upon the adduction of 
the part of the agreement which Baring had 
kept. The plaintiff^ Lacoste^ had taken a new 
lease from Barings to commence from December, 
1811, which was the time at which the lease to 
defendants expired, according to Baring'^s paper 
and testimony. On the part of the defendants, 
was first produced a receipt, dated 15th Decem- 
ber, 1810, for a large sum, by bills which it was 
contended would bar the recovery of the account 
for goods, being of a date subsequent to that de- 
mand ; as it would be presumed that account was 
included, unless the plaintiff proved the contra- 
ry; which he did not, except by contending that 
on the face of the receipt it appeared to be giveti 
for bills of exchange, and not bills of parcels. 
Next was produced, on part of defendants, a\A\\ of 
sale, from D. VHomaca to him, of these houses, 
dated 20th February, 1808. He had occupied 
these premises just before the defendants. And 
Heftier ^ a witness produced by defendants, says, 
that UHomaea moved out after the date of 1807, 
and that defendants went in directly after L'/To- 
maea moved out. From this it was contended 
that the true date of defendants' lease was De- 
cember, 1 807 ; fqr here was his bill of sale for the 
house, dated in February, 1 808, which is only 
two months after December, 1807 ; and shows 
that that Ihust have been the time when he leased 
it, because it was the time when he bought the 
bouses which were on the lots. To this was op- 
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posed the evidence of Baring and his wife, and ^J^^^^'Ysn^* 
the paper itself; also the testimony of Barings v^-v-^/ 

• • • 1 • Lacoste 

" that VHomacah term had expired in 1 806, when ^^^^^ ^ ^^ 

he leased io Fhtard;'*^ and that of Laurens^ who 

says, he does not believe that VHomaca was 
here in 1 808 or 1 809 ; and Baring swears he was 
not here in 1806; 'and Mrs. Baring swears that 
she received from Flotard the first quarter in 
1 807, and the other throughout that year. 

Laurens also proved that a lease for the year, 
tod the houses, would be worth about 400 dol- 
lars, that is, at that rate if for two years; but if only 
for one, he would not have given 250 dollars-*- 
the buildings were not worth 25 dollars. 

It was contended on the part of defendants, .^ 
that if the lease had but one year to run, that 
still the plaintiff was not entitled to recover; for 
his purchase of defendants was the houses alone, 
and that plaintiff had not been disturbed in the 
possession of them. 

It is clear that the lease was made by Barings 
in 1806, and not in 1807. The alteration in the 
date is manifest on the face of the paper, and is 
sworn to by Baring and his wife, who also prove 
it by the adduction of their part of the agreement, 
dated in 1806. The date of VHomaca's bill of 
sale must be incorrect, either by accident or in- 
tention. Dekland is the wijtness to all the papers, 
and proves their execution ; but a witness does 
not always read the date of a paper which he 
subscribes. I fear it was an intentional fraud, but 
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CHA.LMTOK, it may not have been such* The defendants may 



have agreed with VHomcxa in 1 806^ to buy the 

HotardftC* 



▼• bouses, and the agreement s^ay have bcten per- 



- fected in 1808 ; actid there is nothing ia this which 
would contradict the lease from Baring in 1806. 
The fact being determined that the lease had 
but one year to run, it is then to be detennined 
whether the plaintiff can recover. The action 
is to recover back money paid, on the failure o£ 
conuderation. If the contract is to be confined 
to the houses alone, and the Jury thought the 
receipt discharged the account, the plaintiff 
ought not to recover ; but I do not think that a cor- 
rect view of the case. It is true that in the con* 
tract the houses were valued ^tB65 dollars; but 
it is impossible to suppose that the houses, un- 
connected with the land, was the consideration 
with the plaintiff. Thi&f is clear from the testi- 
mony of Laurensj as I understauid it. He says, in 
fact, that the houses, and the enjoyment of the 
lease for two years, were worth the money the 
plaintiff gave ; but if to be occupied with the 
land for only one yea;r, he would not give more 
than 250 dollars; and that the. houses, separated 
from the land, were not worth more than 25 dol- 
lars. And I think this perfectly rational ; for al- 
though he was to pay the landlord the ground 
rent, yet the whole, taken together, may have 
been a gt>od bargain ; and both were obtained 
from defendants at the same time. In this view 
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of the case, the consideration has failed in part ; caAELctTov, 

' ^ ' May, 1817. 

and the Jnry were the best judges of the sum 
which should be deducted. I am afi:ainst the 
motion. ' 

The other Judges concurred. 

Prioleau^ for the motion. 

Cogdell and Richardson^ contra. 
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M«f , 1817. 



Ottboli 

w. 
RMd. 



Peter Dubois against William Read. 



* This was an action of assumpsit, tried before 

AetloDforbuUd- * 

f&of oilSaZ Mr. Justice Colcock, in May Term, 1814. 
!&i|p^ud The plaintiff claimed of defendant $1025.50, 



beioc 
c o al taff M ble 
the twUnwo 



L ^ for building a dwelling house, a small summer 
whoie^ tte ver- house, aud a fence. Ramsay^ the witness, who 

wet IMH Mt SHOSa 

had worked on the house, proved that it wa& 
22 feet by 28, two stones high. That it was 
worth $1000, and that the charge of $23 for 
the small house was very reasonable. On his 
cross examination, he said he did not know that 
the plaintiff found all the materials. He also 
showed a paper which was an estimate of t^e 
price of the building, originally fomkhed by (he 
plaintiff. But the witness said there were many 
alterations from the first plan, and that the de- 
fendant was frequently at the house while it was 
on hand* He also said that the negro, Jtdy^ was 
worth 50 cents per day. 

A discount was filed by defendant, and the 
counsel agreed to the greater part of it, but dif- 
fered as to some of the items. Andersan^ a wit- 
ness on behalf of defendant, swore that the house, 
in his opinion, was not worth more than $690, 
and he estimated the work at one half. The es- 
timate furnished was then produced, and it comt 
prehended all materials. The Jury found a ver- 
dict for the plaintiff for $258.85. It was contend- 
ed that the verdict ought to be set aside, because 
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dicf plaintifi^ in his estimate furnished, had stated *^|Ki»^^ff?^' 
the price at $690, and because the witness could 
not swear that the plaintilBT furnished all the mate- 
rialfiu. 

CoLcocK, J. delivered 4:he opinion of the Court. 

These are not sufficient grounds on which ta 
set aside the rerdict, for it was clear that altera* 
tions had been made hj defendant after he began 
to build, and there was proof that the hoiise was 
worth 81000. The defendant himself, by pro- 
ducing the origif\al estimate, jproved that the tim-> 
ber ^as to be fiimished by the plaintiff, and if it 
had not been done, could have shownthat he had 
furnished some of the materials, and to what 
amount It appears that the Jury gave the plains- 
tiff his demand, deducting . the discount of the 
defendant as far as it was proven or admitted, 
and I think have done justice to the parties. I 
am against the motion. 

The other Judges concurred. 

WinstatUegy for the motion. 
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Cathaaine Munko qgaifua Jambs Gardkbb. 



The case reported im»« (p. 332) wag a new c**"^ Mai» 
trial that hkd formerly been granted. The^ ^"'^' 
cause had been tried prior to 1812, and in diat 
year a netv^ trial had been granted by the Con* 
stitiitional Coinrt ; and the better to imderstand 
the present case, it is proper to refer to that de- 
cision, for whiph purpose a condensed view ofH 
is here given. 

^ * Edwin Gardner resided in Charleston, and was 
brother to the defendant, who resided in London* 
Edwin Crordner drew a biU of exchange on Simp^ 
ion ir Davidson^ of London, payable to one BiSj 
who resided ki Scothtnd, but the bill in fact be- 
longed to the pftaintifi^ who resided in Charleston* 
who sent it to her agent, BeU^ to be laid out in 
Scotland to her use. Tfa6 biH waer presented to 
Simpson 8r Davidson^ not accepted, and protested 
accordingly. When Mrs. Manro was \ informed 
of this, she api^ied by her friends to Edwtn 
Crardner^ the drawer, for payment. He informed 
them that although it had been protested, it war 
taken up by his brother in Ei;igland, and as a 
proof of that fact he showed them a paper, as 
sent out by his brother, the caption of which 
was " bills settled,'^ (or paid,) and ** unsettled,'' 
This list was b the handwriting of the defendaot^ 
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eiAtLMToa. Jogmu Gardner J and coptained th<||yll in qoestionf 
and opposite to k in the margin was written 
^ paid.^ Mrs. Jtiunro believing this statement to 
be true, rested satisfied until she had intelligent 
that the bill was protested for non-pajment, and 
shortlj afterwards Edwin Chrdnerj the drawer^ 
fiuled. An action was broaght in nature of a 
writ of deceit, for writing to his brother that the 
bill was paid whon in fact it was not paid, by 
reason of which. the plaintiff being luQed into se* 
eurity uptil Edwin Gardner had failed, had lost 
her mon^. The Jury found a verdict for the 
plaintiflC The list that waa t^pansmitted from 
England was not produced at the trial, having 
been lost or mislaid, as was said by Edum^ Gard^ 
ner ; but witnesses who saw it te&tsfied to the na- 
ture and contents, and that it was generally in 
the handwriting of Uit defendant; but as their 
attention was not specially-directed to the hand- 
writing ^f the woitl ^ paid'' written in the mar- 
gin, they^could not specify that that word in par-* 
ticular was the handwriting of the defendant, 
though they supposed that the whole document 
was in his handwriting. Some evidence was 
given that there was a similitude in the handwrit- 
ing of the two brothers. * In the motion for a Aew 
trial, the Judges delivered their opinions in wri- 
ting, seriatim^ as the act of^Assembly then requir- 
ed. The opinions were lengthy, and may be 
coni^Ued in the prothonotary's book ; but it is 
judged sufficient at present to give the substance 
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ef th^ decision, as extracted from those opkuons. •5f.y;*,^f • 
The Jtidkes agreed that fraud was the gist of this ^^^^y^^ 

• CathariM MuBM 

action, and that damage must ensue iii order to j.^^,^.,. 
maintain it. That the fraud must be practised -^^ — ""^ — ; 
fty the defendant on the plaintifil Three que&- * 
tions presented themselves; 1, Wnether James 
Gardner is guilty of the fact of representing to his 
brother that he had paid this bill ? 2, If he i% 
Mrhetber he did it prith a fraudulent intention ? 
3, If he did, whether he did it in order to de* 
fraud Mrs. Mmro in particular ; and if not, whe- 
ther she stands in soch relation to him inVthis 
transaction as will entitle her t9 maintain an ac- 
tion? * 

Aa to the firist, the J ud^s were not satisfied 
with the testimony, nor did they think it such a9 
to warrant the Jury in finding that the word 
^ paid,^ which was found in the margin, was writ- 
ten by JmM$ Gardner^ the defendant Being a 
falsehood, it was not to be presumed against a 
man of fair character, who had no assignable 
motive on lus own part ; and as it was the enly 
word in the document that tended to efiect fraud 
or injury on the plaintiff, it ought to have been 
more decidedly proved. On the other hand, 
there were far more grounds to suppose that 
word to have been written by Edwin Garcber 
himself s^;ainst whom the same obstacles to pr^* 
sumeit did not exist — ^whb had been bolstering 
up a tottering credit by various temporizing ex- ^ 
pedients, and to whose plans it might be very 
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9wMntM^fi, necesBtiff to^ del^y as long as*' possible that da* 
velopelneAt cf his circuikistaiiees i^ch be had 
^ . vBry reason to dread. And what fortified tfaeae 
— gQspiciws was^ that the list could ne^er be firai^ 
f after Jwtm Gatdn/tr anrired inc the stato. * 

Bat ahoald it even be prO'Ven thaC the word 
«^ paid*^ was written by the defendaat, it is re^- 
aite k should have been done for the paifm^of 
effecting a frauds ae t» which no positive evi* 
dence is given^ It laight have been widtten bj 
mistake, or through inadvertence, or efzpeMing 
Bome other operation on whidi it was todbp^^rid, 
any of which, in the absence of positive proo^ 
might be presumed in iavour of a man of fair 
character. And if it were -even written to dfi^elpve, 
k is more reasonable to conclude thai ii iw^ \ti- 
tended to deceive his brother, with 'vi^hoin, so far 
as the defendant acted, the whote commUnica^tion 
rested. Though no assignable motive can foe 
conceived even for this, as he was not indebted 
io Edwin Gardner 8r Go./ yHt far less cafi it be 
presumed that he intended any fraud upon the 
defendant, whom he did not know, #ho9e name 
was not on the bill, and there is no proof that the 
defendant knew that she had any concern or in- 
terest in the transaction. If it were intended to^ 
deceive his brother, 'though his brofh^ might 
have made use of it to deceive the j^ilsuntiff^ i^till 
as between the plaintiflf* and the defendant there 
can be no right of action, for it does not appcfar 
th&t he stood in |tny r^la^ti td her, ot^ to 
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^im, Jq thi6.tranfifetion. To naaintam this fuetioii ^^^ff^ 
there must be a frau^ prictised by the defen- v^r^-'^^ 
4ant on the plaintifl^ who must be endamaged j,jpje,GWier. 

^th^reby. It 10 admitted that there may bo ewes ' ' 

where a person may 90 set forth a falsehood' as 
to afl^pt third piersons who are uqknown to him, 
and where a general deception was intended, as 
a certificate to %U whom it i^ay concern; in wfaieb 
case a responsibility may arise t¥here damages 
result to other persons. Tte law may supply by 
con8tructi<Ni that legal prii^ity .which is es^tial 
to the maintadni^g of any action, whether ex eon-- 
tnctu or ex d^ct0. But there is no room foj such 
W intendment in this case. It was in proof that 
garnet Gjortker iiad oi!^0od4e4he holder in Eng- 
land to accept the bill (after m'otest ibr non-»a:c* 
f:eptance) if he wi»uid >9llo^ tmae to run over. 
And ^he Jury say ip tbeir ver^et, ** that Mr* 
Mmes CUffAm may basre foiffif^A the list priDved 
when he<^»d to accept the bilU allowii^ tim^ 
to run oH^y U ^ey beliei^d he might Ij^ve 
done it ujndep tliese cpbcumstanees, liiey <p«sir 

9iid j^t wijth e^raufiiplant mtftioS&m ; aod withi>iit 
fiif^ |ol|BiMi«n tbu ^CKB 9ami«t Ik waJBItoiAed. 

% Eff^ ^m. % 4b(. 14s.) If ^ M itptuaHr 
9gree4 to ,p^ ^ he rro^A^ }»jfr itt^iciaDlile mo^ 
have en^bv9^4 k siyird f*«te9t i «»d A»d ^ 4oq« 
eOf the bill would not have been returnefl. Bat 
there is not only r^m¥4^ttf^ the defendant in- 
tended a fraud upon the plaintifl^ but on the 
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^mVt 'm7' point of damnification there is not only a defect 



of proof^ but a ncKOCtation with Edwin Crortbier. 

hmmJMMr ^^ *^® ^^^^ Fctumed and the deception was' 
• ' ■■' ■ - known to the plaintiff, showed that she still trast- 
ed to him. About April, 1802, the protest for 
non«acceptance arrived. A Mr. Keith, a witness 
produced by plaintiff^ waited on E. Gardner^ who 
showed him the list spoken of Plaintiff then had 
a right of action^ but did not sue. In June die 
bill returned protested for non-gayment ; no suit 
yet commenced, but a second bill was ti^en from 
Edicin Gardner^ drawn on the defendant, for the 
amount of the first, and in lieu of it This was 
returned in August protested ; and after the re- 
turn of the defendant from England, payment was 
still demanded o^Edwin Gardner ^ and tiie inftu- 
ence of his firiends^and even of his irife, employ- 
ed to induce hioji to isettle itr But if this paper 
had not been shown to the plaintiff or her agents, 
it is not certain or even probable that she would 
'SO have pressed E. Gardner as to have got her 
money. He appears still to have possessed ber 
^ confidence, and the same spirit or necessity 
which dictated his former conduct to her, would 
have emboldened him to persist in his deceitfiil 
and injurious conduct towards her, by which he 
would have evaded payment up to the period of 
his avowed bankruptcy. On all these grounds, 
^therefore, the Court ordered a new tria). . 
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